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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 10 
(T.D. 95-45) 


RECIPROCAL PRIVILEGES EXTENDED TO AIRCRAFT 
REGISTERED IN ABU DHABI, BAHRAIN, OMAN, AND QATAR 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
adding Abu Dhabi, Bahrain, Oman and Qatar to the list of countries 
whose registered commercial aircraft are entitled to certain privileges 
that exempt from Customs duties and internal revenue taxes their sup- 
plies and equipment that are withdrawn from Customs or Internal Rev- 
enue custody. Customs has been duly informed that the Governments of 
these countries allow exemption privileges to U.S.-registered aircraft in 
connection with international commercial operations that are substan- 
tially reciprocal to the exemption privileges that may be allowed under 
US. law to aircraft of foreign registry. Accordingly, Customs is extend- 
ing reciprocal privileges. 


DATES: This amendment is effective May 30, 1995. These reciprocal 
privileges were granted on June 1, 1994. 


FOR FURTHER INFORMATION CONTACT: William G. Rosoff, 
Entry Rulings Branch (202) 482-7040. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Section 309(a)(3) and (d) and 317, Tariff Act of 1930, as amended 
(19 U.S.C. 1309(a)(3) and (d) and 1317), provide that foreign-registered 
aircraft engaged in foreign trade may withdraw from Customs or Inter- 
nal Revenue custody, free of customs duties and internal revenue taxes 
imposed by reason of importation, articles of foreign or domestic origin 
for supplies (including equipment), ground equipment, maintenance, 
or repair of the aircraft. The privileges granted by these sections are 
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allowed only if the Secretary of Commerce finds and advises the Secre- 
tary of the Treasury that the foreign country in question affords sub- 
stantially reciprocal privileges to U.S.-registered aircraft. The 
regulations implementing these reciprocal duty-free customs and 
internal revenue tax exemptions are found at § 10.59(f), Customs Regu- 
lations (19 CFR 10.59(f)), which enumerates those countries entitled to 
reciprocal privileges and designates the extent of the exemptions 
allowed. 

In accordance with 19 U.S.C. 1309(d), the Deputy Assistant Secretary 
for Service Industries and Finance, International Trade Administra- 
tion, Department of Commerce, has advised the Customs Service by let- 
ter dated April 17, 1995, that following an appropriate investigation, it 
has been found that the Governments of Abu Dhabi, Bahrain, Oman 
and Qatar allow or would allow to aircraft of United States registry 
exemption privileges, in connection with international commerce 
operations, substantially reciprocal to those exemption privileges pro- 
vided to aircraft of foreign registry by sections 309 and 317 of the Tariff 
Act of 1930, as amended. The effective date of this finding is June 1, 
1994. 

This document amends the list in § 10.59(f), Customs Regulations 
(19 CFR 10.59(f)) by adding Abu Dhabi, Bahrain, Oman and Qatar to 
the list of countries entitled to reciprocal privileges. 

Authority to amend this section of the Customs Regulations has been 
delegated to the Chief, Regulations Branch. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT REQUIREMENTS, 
DELAYED EFFECTIVE DATE REQUIREMENTS, THE REGULATORY 
FLEXIBILITY ACT, AND EXECUTIVE ORDER 12866 


Because the subject matter of this document does not constitute a 
departure from established policy or procedures, but merely announces 
the granting of an exemption for which there is a statutory basis, it has 
been determined, pursuant to 5 U.S.C. 553(b)(B), that the notice and 
public comment procedures thereon are unnecessary. Further, for the 
same reasons and because Abu Dhabi, Bahrain, Oman and Qatar have 
been found to be presently granting reciprocal exemption privileges to 
US.-registered aircraft, it has been determined, pursuant to 5 U.S.C. 
553(d)(1) and (3), that a delayed effective date is not required. Because 
this document is not subject to the notice and public procedure require- 
ments of 5 U.S.C. 558, it is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). This document does not meet the 
criteria for a “significant regulatory action” as specified in E.O. 12866. 


LIST OF SUBJECTS IN 19 CFR Part 10 


Aircraft, Customs duties and inspection, Exports, Imports, Report- 
ing and recordkeeping requirements. 





U.S. CUSTOMS SERVICE 


AMENDMENT TO THE REGULATIONS 
To reflect the reciprocal privileges granted to aircraft registered in 
Abu Dhabi, Bahrain, Oman and Qatar, part 10, Customs Regulations 
(19 CFR part 10) is amended as set forth below: 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The authority citation for part 10 continues to read, in part, as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 13821, 1481, 1484, 1498, 1508, 
1623, 1624; 


* * * * * * * 


Section 10.59 also issued under 19 U.S.C. 1309, 1317; 
cs OK * * * * 


* 

2. Section 10.59(f) is amended in the table by adding to the column 
headed “Country”, in appropriate alphabetical order, “Abu Dhabi”, 
“Bahrain”, “Oman”, and “Qatar” and by adding “95-45” adjacent to 


the names of the above-listed countries in the column headed “Treasury 
Decision(s)”. 


Dated: May 23, 1995. 


HAROLD M. SINGER, 
Chief, 
Regulations Branch. 


[Published in the Federal Register May 30, 1995 (60 FR 28039)] 





(T.D. 95-46) 


COUNTRY OF ORIGIN MARKING FOR 
THE FORMER YUGOSLAV REPUBLIC OF MACEDONIA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice. 


SUMMARY: On February 8, 1994, the United States extended formal 
recognition to The Former Yugoslav Republic of Macedonia as an inde- 
pendent state. This document notifies the public of the name and the 
English spelling that is to be used for country of origin marking on mer- 
chandise imported into the United States from the Former Yugoslav 
Republic of Macedonia. It also grants a grace period to permit the con- 
tinued importation of merchandise marked “Yugoslavia.” 


EFFECTIVE DATE: July 31, 1995. 
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FOR FURTHER INFORMATION CONTACT: Monika Rice, Office of 
Regulations and Rulings, (202-482-6980). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly 
and permanently as the nature of the article (or its container) will per- 
mit, in such a manner as to indicate to the ultimate purchaser in the U.S. 
the English name of the country of origin of the article. Customs has 
authority pursuant to 19 U.S.C. 1304 to determine the character of the 
words and phrases or abbreviations thereof which shall be acceptable as 
indicating the country of origin and to require the addition of any other 
words or symbols which may be appropriate to prevent deception or 
mistake as to the origin of an article. 

On February 8, 1994, the United States extended formal recognition 
to The Former Yugoslav Republic of Macedonia as an independent 
state. Accordingly, products of The Former Yugoslav Republic of Mace- 
donia imported into the U.S. are subject to marking with the English 
name of the independent state. The United States Department of State 
has indicated that the English name and the correct spelling of this 
independent state is: 


Long form name Short form name 
The Former Yugoslav Republic of Macedonia (No current short form) 


Instead of marking a product of The Former Yugoslav Republic of Mace- 
donia with the long form name, the abbreviations “FYR Macedonia,” 
“Macedonia (FYR),” “FY.R.O.M. (Macedonia),” or similar markings 
may be used, provided the abbreviations “FYR” or “FY.R.O.M.” are 
adjacent to the word “Macedonia,” and the words are in a comparable 
size. However, the Department of State has advised that the markings 
“Macedonia,” “Republic of Macedonia”, or “Made in Macedonia,” are 
not appropriate at this time. 

Customs recognizes that manufacturers and importers may need 
time to adjust to this change and that an abrupt change in the marking 
requirements could cause undue hardship. In Headquarters Ruling 
Letter 735526 dated April 28, 1994, Customs held that until February 8, 
1995, merchandise produced in The Former Yugoslav Republic of Mace- 
donia could be marked “Yugoslavia” as was previously required by a 
notice published at 57 FR 23455 (1992). However, since the general 
public was not given notice of this effective date, Customs will continue 
to accept products of The Former Yugoslav Republic of Macedonia with 
the marking “Yugoslavia,” “Yugoslavia/Skopje,” or “Yugoslavia/Mace- 
donia” until 60 days from date of publication of this notice in the Fed- 
eral Register. If the marking “Yugoslavia” is used, in order to avoid 
sanctions against products produced in Yugoslavia, importers should 
be prepared to demonstrate to the satisfaction of Customs that the 
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country of origin of the product is The Former Yugoslav Republic of 
Macedonia and not Yugoslavia. All products of The Former Yugoslav 
Republic of Macedonia entered or withdrawn from warehouse for con- 
sumption on or after 60 days from the date this document is published 
in the Federal Register will be required to be marked “The Former 
Yugoslav Republic of Macedonia” or with one of the abbreviations set 
forth above. 


Dated: May 22, 1995. 


STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


[Published in the Federal Register May 30, 1995 (60 FR 28202)] 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 24, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


MODIFICATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF MACHINE FOR PREPARING PRINTING 
CYLINDERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling relating to the tariff classifica- 
tion of a machine for preparing printing cylinders. These machines 
polish or grind away the chrome plating on copper printing cylinders 
prior to resurfacing and applying new etching. Notice of the proposed 
modification was published on April 19, 1995, in the CusToMs BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house consumption on or after August 7, 1995. 


FOR FURTHER INFORMATION CONTACT; James A. Seal, Metals 
and Machinery Classification Branch (202) 482-7030. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On April 19, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, Number 16, proposing to modify NY ruling 836749, 
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dated March 7, 1989, which classified the Finishmaster, among other 
machines, as machinery for preparing printing blocks, plates, cylinders 
or other printing components, in subheading 8442.30.00, HTSUS No 
comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NY 836749 to reflect the proper classifi- 
cation of the Finishmaster subheading 8460.90.80, HTSUS, a provision 
for other machine tools for deburring, sharpening, grinding, honing, 
lapping, polishing or otherwise finishing metal * * * by means of grind- 
ing stones, abrasives or polishing products The rate of duty under this 
provision is 4.4 percent ad valorem. HQ 957763 modifying NY 836749 
is set forth as the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 22, 1995. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, May 22, 1995. 
CLA-2 R:C:M 957763 JAS 
Category: Classification 


Tariff No. 8460.90.80 
Mr. WG. MONELL 


CAVALIER SHIPPING COMPANY, INC. 
PO. Box 1138 
Norfolk, VA 23501 


Re: Finishmaster; polishing and cooling machine; machinery for preparing printing cylin- 
ders, heading 8442; machine for surface finishing printing cylinders; machine tool for 
removing metal by means ofa polishing stone; composite machine, principal function, 
section XVI, Note 3; NY 836749 modified. 


DEAR MR. MONELL: 

Ina letter to you, NY 836749, dated March 7, 1989, the Area Director of Customs, New 
York Seaport, replied to your request for a ruling, on behalf of the Meredith/Burda Com- 
pany, on the classification of the Finishmaster and other machinery for preparing printing 
cylinders. We have reconsidered this ruling and believe the classification of the Finishmas- 
ter is incorrect. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
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ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification NY 836749 was published on April 19, 1995, in the CUSTOMS BULLETIN, 
Volume 29, Number 16. 


Facts: 


In your ruling request of February 9, 1989, the Finishmaster was described as an auto- 
matic unit designed for cooling and polishing printing cylinders after chrome plating or 
copper plating. No further description was provided. Our experience with similar machin- 
ery indicates that gravure printing machines utilize chrome-plated copper cylinders that 
are engraved with the images to be printed. Polishing and cooling machines like the Finish- 
master are designed to remove the chrome plating and the engraved images on a printing 
cylinder by grinding or polishing it with an abrasive. The cylinder will subsequently be 
rechromed and a new image etched onto its surface. 

The Finishmaster incorporates a working trough to hold the cylinder, a mechanism to 
rotate the cylinder as it comes into contact with a polishing head with polishing stone, cold/ 
warm water connections with mixing valves and solenoids to wash away extraneous 
chrome particles and other residue and to cool the cylinder after working, all of which are 
microprocessor-controlled. These components are mounted in the same housing. 

The provisions under consideration are as follows: 


8442 Machinery, apparatus and equ ipment (other than the machine tools 
of headings 8456 to 8465), * * * for preparing or making printing 


blocks, plates, cylinders and other printing components * * *; parts 
thereof: 


8442.30.00 Other machinery, apparatus and equipment * * * Free 


* * * * * * * 


8460 Machine tools for deburring, sharpening, grinding, honing, lapping, 
polishing or otherwise finishing metal * * * by means of grinding 
stones, abrasives or polishing products: 

8460.90 Other: 


8460.90.80 Other * * * 4.4 percent 
Issue: 


Whether the chrome polishing and cooling machine in issue is a machine tool for tariff 
purposes. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI I states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description And coding System Explanatory 
Notes (ENs) constitute the Customs Cooperation Council’s official interpretation of the 
Harmonized system. While not legally binding on the contracting parties, and therefore 
not dispositive, the ENs provide a commentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification of merchandise under 
the System. Customs believes the notes should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

For tariff purposes, copmposite machines consisting of two or more machines fitted 
together to form a whole and other machines adapted for the purpose of performing two or 
more complementary or alternative functions, are to be classified as if consisting only of 
that component or as being that machine which performs the principal function. Section 
XVI, Note 3, HTSUS. The Finishmaster consecutively performs two separate functions 
that are complementary, i.e., polishing and cooling. Cleansing with water both cools the 
workpiece after polishing and removes extraneous chrome particles. Machines of different 
kinds that are on acommon base or frame are considered fitted together to form a whole for 
purposes of the cited note. The Finishmaster qualifies as a composite machine for tariff 
purposes, the principal fuction clearly being to polish. 

By the terms of heading 8442, if the chrome polishing and cooling machine is a machine 
tool of heading 8460, it cannot be classified in heading 8442. Relevant ENs state at pp. 1274 
and 1275 that heading 8460 covers certain surface-finishing machines for metal which 
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work by removing material by means of grinding stones, abrasives, or polishing products, 
and includes polishing machines for finishing the surface of the workpiece. For purposes of 
the heading, the expression “polishing products” encompasses, among other things, pol- 
ishing discs or polishing pads. The principal function of the chrome polishing and cooling 
machine in issue is to finish the surface of a printing cylinder by polishing to prepare it to be 
rechromed and new etching applied. It qualifies as a machine tool for tariff purposes. For 
this reason, it cannot be classified as machinery of heading 8442. 


Holding: 


Under the authority of GRI 1, the Finishmaster, a chrome polishing and cooling 
machine, is provided for in heading 8460. It is classifiable in subheading 8460.90.80, 
HTSUS. 


Effect on Other Rulings: 

NY 836749, dated March 7, 1989, is hereby modified. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





MODIFICATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF CHAINSTITCH EMBROIDERED VEST 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of a chainstitch embroidered vest. Notice of the proposed 
modification was published April 19, 1995, in the CusToMs BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 7, 1995. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7094). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On April 19, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, Number 16, proposing to modify Headquarters Ruling 
Letter (HRL) 957099 of December 15, 1994. HRL 957099 classified a 
chainstitch embroidered vest as a men’s cotton woven vest in heading 
6211, HTSUSA. Classification of the garment was based upon subhead- 
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ing note 2(B)(c) of Section XI which pertains to the classification of 
embroidery of heading 5810. Upon review, Customs believes that it was 
an error to apply subheading note 2(B)(c) to the subject vest and that by 
applying the note we extended the scope of the note beyond its intended 
application It is our view that subheading note 2(B)(a) is the proper 
legal note to apply in determining the classification of the chainstitch 
vest. Applying that note, Customs believes the subject vest is properly 
classified as a men’s wool woven vest in heading 6211, HTSUSA, basing 
the classification on the wool embroidery yarns. No comments were 
received in response to our notice of intent to modify HRL 957099. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying HRL 957099 to reflect proper classifica- 
tion of the embroidered chainstitch vest in the provision for men’s other 
garments, of wool, vests, in subheading 6211.31.0040, HTSUSA. HRL 
957691 modifying HRL 957099 is set forth as an attachment to this 
document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 22, 1995. 
HUBBARD VOLENICK, 


(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, May 22, 1995. 
CLA-2 R:C:T 957691 CMR 
Category: Classification 


Tariff No. 6211.31.0040 
Mr. ASHOK KAUL 


CONTINENTAL TRADE 
915 Washington Street 
Suite 124 

Weymouth, MA 02189 


Re: Modification of HRL 957099 of December 15, 1994; classification of chainstitch vests 
from India; “India Item”, not exempt from quota. 


DEAR Mk. KAUL: 


In Headquarters Ruling Letter (HRL) 957099 of December 15, 1994, Customs classified 
achainstitch vest from Indiain asa men’s cotton vest in subheading 6211.32.0070, Harmo- 
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nized Tariff Schedule of the United States Annotated (HTSUSA). After a review of that rul- 
ing letter, Customs has determined that we erred in part of the analysis in reaching the 
classification decision. This ruling is to correct that error and modify HRL 957099 to 
accord with the analysis set forth in this letter. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat, 2057, 2186 (1993)(hereinafter section 625), 
notice of the proposed modification of Headquarters Ruling Letter (HRL) 957099 was pub- 
lished April 19, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 16. 

Facts: 

The sample vest was described in HRL 957099 as follows: 

The sample vest is made of 100 percent cotton woven fabric with front panels which 
have been hand-embroidered with 100 percent wool yarn. The garment has a typical 
vest design. It is sleeveless and features a full-front opening secured by three embroi- 
dered buttons, adeep V-front, two front pockets, a loose back belt which does not adjust 
the fit in any manner, a straight hemmed back, and embroidered front panels which 
each have a pointed V-shape at the bottom. The front button closure of the jacket is 
designed with the buttons on the right panel and loops which fit over the buttons on 
the left panel (i.e., a left over right closure). 

In classifying this garment, Customs applied Section XI, Subheading Note 2(B)(c). That 
note states: 

In the case of embroidery of heading 5810 only the ground fabric shall be taken into 
account. However, embroidery without visible ground shall be classified with refer- 
ence to the embroidering threads alone. 
After review, customs believes that by applying this note to the subject vest Customs 
extended the scope of the note beyond its intended coverage. 


Issue: 


If Subheading Note 2(B)(c) is not applicable to the subject vest, is the vest classifiable as 
of cotton or of wool and by what basis? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 

In HRL 957099, Customs determined that the embroidered front panels of the vest 
determined the classification of the garment. As already stated, in classifying the subject 
chainstitch embroidered vest, Customs applied Subheading Note 2(B)(c) cited above. The 
note was applied because the front panels of the vest were embroidered and the cited note 
pertains to the classification of embroidery. However, upon reflection we believe the note 
was applied improperly and overextended the scope of the note. 

Subheading Note 2(B)(c) states, “In the case of embroidery of heading 5810”. The vest at 
issue in HRL 957099 was not classifiable in heading 5810, nor would the front panels of the 
vest, if entered as garment pieces, be classified therein. Thus, we believe we erred in apply- 
ing the subheading note to the vest at issue in determining its classification as “of cotton”. 
Upon review, we believe subheading note 2(B)(c)’s application is restricted to articles clas- 
sified in heading 5810. Therefore, the portion of the analysis in HRL 957099 regarding the 
application of subheading note 2(B)(c) to determine the classification of the subject vest as 
a vest of cotton [appearing on page 5 of the ruling letter] is to be considered void and 
replaced by the analysis set forth below 

In determining the classification of the chainstitch vest, the pertinent legal notes state: 

(A) Products of chapters 56 to 63 containing two or more textile materials are to be 
regarded as consisting wholly of that textile material which would be selected under 
note 2 to this section for the classification of a product of chapters 50 to 55 consisting of 
the same textile materials. 

(B) For the application of this rule: 
(a) where appropriate, only the part which determines the classification 
under general interpretative rule 3 shall be taken into account; 
* * * * * * 


[Section XI, Subheading Note 2]. 
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GRI3 is applied in deciding that the front panels of the vest will determine the classifica- 
tion. The front panels consist of cotton fabric embroidered with wool yams in a chainstitch 
embroidery which completely covers the cotton ground fabric. The front panels thus con- 
sist of two separate textile components, i.e., the cotton ground fabric and the wool embroi- 
dery yarns. As such, the front panels are composite goods and Customs must look to GRI3 
again to decide which component will determine the classification, the cotton ground or the 
wool yarns. 

Applying subheading note 2(B)(a) which requires application of GRI 3, customs believes 
the classification of the vest is properly based on the wool embroidery yarns as we believe 
the embroidery yarns impart the essential character to the subject vest. The embroidery 
yarns, in essence, completely cover the cotton ground fabric and thus the embroidery yarns 
form the visible outer surface of the front panels. In addition, the embroidery yarns give the 
front panels their texture and create the visible pattern of the front panels. Customs 
believes the wool embroidery yarns create the front panels and thus determine the classifi- 
cation of the subject vest. 

Based upon subheading note 2(B)(a) and GRI 3, the subject chainstitch vest is classified 
in the provision for men’s other garments, of wool, vests, in subheading 6211.31.0040, 
HTSUSA, textile category 459, dutiable at 16.5 percent ad valorem. 

Holding: 

HRL 957099 of December 15, 1994, is modified to incorporate the analysis and classifica- 
tion set forth in this ruling letter. As stated in HRL 957099, the vest at issue failed to qual- 
ify as an “India Item” and therefore is subject to visa/quota restraints. The chainstitch vest 
is classified in the provision for men’s other garments, of wool, vests, in subheading 
6211.31.0040, HTSUSA, textile category 459, dutiable at 16.5 percent ad valorem. 

In accordance with section 625, this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION/REVOCATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF RUBBER/ 
PLASTIC BOOT BOTTOMS 


AGENCY: U.S. Customs Service, Department of the Treasury,. 


ACTION: Notice of modification/revocation of tariff classification rul- 
ing letters. 


SUMMARY; Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying one ruling and revoking another per- 
taining to the tariff classification of rubber/plastic boot bottoms. 


EFFECTIVE DATE; Merchandise entered or withdrawn from ware- 
house for consumption on or after August 7, 1950. 


FOR FURTHER INFORMATION CONTACT: Donald K. Cahill, Met- 
als and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On April 12, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, Number 15, proposing to modify Headquarters Ruling 
Letter (HRL) 084361 dated June 21, 1989, and revoke DD 802426 
issued on October 12, 1994, by the Area Director of Customs, JFK Air- 
port, concerning the tariff classification under the Harmonized Tariff 
Schedule of the United States (HTSUS), of rubber/plastic boot bottoms. 

Two comments were received in response to this notice. Both com- 
menters agree with our proposal to modify HRL 084361 and DD 802426 
to reflect the proper classification of rubber/plastic boot bottoms under 
subheading 6401.99.60, HTSUS, rather than under subheading 
6401.99.30, HTSUS. However, one of the commenters asked that pro- 
posed revocation letter identified as Attachment C (file 957682) be 
amended to show that in order to qualify for duty-free treatment under 
subheading 9905.64.10, HTSUS, the rubber/plastic boot bottoms not 
only have to be “originating goods” within the rules of origin set forth in 
General Note 12(b), HTSUS, hut must also be “designed for use with 
boot liners.” 

In response to the comments, we have amended the proposed revoca- 
tion letter (Attachment D-file 957682) to make it clear that classifica- 
tion under subheading 9905.64.10, HTSUS, requires that the footwear 
be “originating goods” and be “designed for use with boot liners.” 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
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ties that Customs is modifying HRL 084361 and revoking DD 902426 to 
reflect the proper classification of rubber/plastic boot bottoms under 
subheading 6401.99.60, HTSUS, as waterproof footwear with outer 
soles and uppers of rubber or plastics, the uppers of which are neither 
fixed to the sole nor assembled by stitching, riveting, nailing, screwing, 
plugging or similar processes, other footwear, other, designed to be 
worn over, or in lieu of other footwear as a protection against water, oil, 
grease or chemicals or cold or inclement weather, other. HRL 957726 
modifying HRL 084361 is set forth as attachment A to this document 
HRL 957682 revoking DD 802426 is set forth as Attachment B to this 
document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 22, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, May 22, 1995. 


CLA-2 R:C:M DFC 
Category: Classification 
Tariff No. 6401.99.60 
Mk. CHARLES DI PRINZIO 
AN. DERINGER, INC. 
30 West Service Road 
Champlain, NY 1219-9703 


Re: Footwear; boot bottoms, rubber/plastics; GRI 3(c); United States v. Citroen; HRL, 
951722; HRL 084361 modified. 


DEAR Mk. Di PRINZIO: 

This is in reference to Headquarters Ruling Letter (HRL) 084361 issued to you on June 
21, 1989, concerning, in part, the tariff classification under the Harmonized Tariff Sched- 
ule of the United States (HTSUS), of a rubber/plastic boot bottom labelled 6700/6300. We 
have reviewed that ruling and determined that it is in error. Pursuant to section 625(c)(1), 
Tariff Act of 1930 (19 U.S.C. 1625(c)(1))) as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Implementation Act (Pub 
L. 103-182, 107 Stat. 2057), notice of the proposed modification of HRL 084361 was pub- 
lished on April 12, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 15. 


Facts: 


Bottom 6700/6300 is not of the over-the-ankle type. It resembles the “Rubber Ducky” 
bottom. Bottom 6700 will have a polyurethane upper stitched to it after importation into 
the United States which will make it about 6% inches high. Bottom 6300 will havea leather 
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and textile upper which will overlay the bottom but not increase its height. It is to be noted 
that both bottoms are the same and as imported do not have a closure. 

In HRL 084361 Customs ruled in part, that boot bottom 6700/6300 is classifiable under 
subheading 6401.99.30, HTSUS, which provides for waterproof footwear with outer soles 
and uppers of rubber or plastics, the uppers of which are neither fixed to the sole nor 
assembled by stitching, riveting, nailing, screwing, plugging or similar processes, other 
footwear, other, designed for use without closures. The applicable rate of duty for this pro- 
vision is 25% ad valorem. 


Issue: 


Is the boot bottom in its condition as imported designed for use without closures and 
classifiable under subheading 6401.99.30, HTSUS, or is it designed for use with closures 
and classifiable under subheading 6401.99.60, HTSUS? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRID 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes, and, provided such head- 
ings or notes do not otherwise require, according to [the remaining Grid).” In other words, 
classification is governed first by the terms of the headings of the tariff and any relative 
section or chapter notes. 

Classification of merchandise is based upon its condition as imported. United States v. 
Citreon, 223 U.S. 407 (1911). As the subject boot bottom is constructed of rubber/plastics, is 
waterproof and as imported does not cover the ankle, it is classifiable under subheading 
6401.99, HTSUS, which provides for waterproof footwear with outer soles and uppers of 
rubber or plastics, the uppers of which are neither fixed to the sole nor assembled by stitch- 
ing, riveting, nailing, screwing, plugging or similar processes, other footwear, other. See 
HRL 951722 dated August 6, 1992, which concerned the same issue. 

However, classification to the eight digit level is dependent upon whether or not the boot 
bottom is designed for use without closures under subheading 6401.99.30, HTSUS, or with 
closures under subheading 6401.99.60, HTSUS. Inasmuch as we are unable to determine 
whether boot bottom 6700/6300 is designed for use without closures or with closures, 
GRID 3(c), HTSUS, mandates classification of the boot bottom under subheading 
6401.99.60, HTSUS, as “* * * the heading which occurs last in numerical order among 
those which equally merit consideration.” 

Holding: 

Bottom 6700/6300 is classifiable under subheading 6401.99.60, HTSUS, which provides 
for waterproof footwear with outer soles and uppers of rubber or plastics, the uppers of 
which are neither fixed to the sole nor assembled by stitching, riveting, nailing, screwing, 
plugging or similar processes, other footwear, other, designed to be worn over, or in lieu of, 
other footwear as a protection against water, oil, grease or chemicals or cold or inclement 
weather, other. The applicable rate of duty for this provision is 37.5% ad valorem 

Accordingly, HRL 084361 is modified to reflect the correct classification of boot bottom 
6700/6300. In accordance with 19 U.S.C. 1625(c)(1) this ruling will become effective 60 days 
after its publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant 
19 U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, May 22, 1995. 


CLA-2 R:C:M 957682 DFC 
Category: Classification 


Tariff No. 6401.99.60 and 9905.64.10 
Ms. Tracy ANN EHME 


AW. FENTON 
1157 Rarig Avenue 
Columbus, OH 43219-2357 


Re: Footwear; boot bottoms, rubber/plastics; GRI 3(c); NAFTA; United States v. Citroen; 
HRL’s 951722, 083931; DD 802426 revoked. j 


DEAR Ms. EHME: 

In a letter dated February 24, 1995, on behalf of Rocky Shoes & Boots Co., you asked for 
clarification of Headquarters Ruling Letter (HRL) 083931, issued to you on June 2, 1989, 
and DD 802426, issued to you on October 12, 1994, by the Area Director of Customs, J.F-K. 
Airport, concerning the tariff classification under the Harmonized Tariff Schedule of the 
United States (HTSUS), of rubber/plastic boot bottoms. Samples were submitted for 
examination. We have reviewed these rulings and determined that DD 802426 is in error. 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1))) as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub L. 103-182, 107 Stat. 2057), notice of the proposed 
revocation of DD 802426 was published on April 12, 1995, in the CUSTOMS BULLETIN, Vol- 
ume 29, Number 15. 


Facts: 


The footwear involved in DD 802426 was a waterproof polyurethane boot bottom not 
covering the ankle and not having fasteners or laces. 

In HRL 083931, dated June 2, 1989, Customs ruled that certain rubber boot bottoms pro- 
duced in Korea are classifiable under subheading 6401.99.60, HTSUS, which provides for 
waterproof footwear with outer soles and uppers of rubber or plastics, the uppers of which 
are neither fixed to the sole nor assembled by stitching, riveting, nailing, screwing, plug- 
ging or similar processes, other footwear, other, designed to be worn over, or in lieu of, other 
footwear as a protection against water, oil, grease or chemicals or cold or inclement 
weather, other. 

In DD 802426, dated October 12, 1994, the Area Director of Customs, J.FK. Airport, 
ruled that a polyurethane boot bottom produced in Canada which is essentially the same as 
those ruled on in HRL 083931, is classifiable under subheading 6401.99.30, HTSUS, which 
provides for waterproof footwear with outer soles and uppers of rubber or plastics, the 
uppers of which are neither fixed to the sole nor assembled by stitching, riveting, nailing, 
screwing, plugging or similar processes, other footwear, other, designed to be worn over, or 
in lieu of, other footwear as a protection against water, oil, grease or chemicals or cold or 
inclement weather, designed for use without closures. 


Issue: 


Are the boot bottoms in their condition as imported designed for use without closures 
and classifiable under subheading 6401.99.30, HTSUS, or are they designed for use with 
closures and classifiable under subheading 6401.99.60, HTSUS? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that “classification shall be determined according to the terms 
of the headings and any relative section or chapter notes, and, provided such headings or 
notes do not otherwise require, according to [the remaining GRI’s].” In other words, classi- 
fication is governed first by the terms of the headings of the tariff and any relative section 
or chapter notes. 

Classification of merchandise is based upon its condition as imported. United States v. 
Citroen, 223 U.S. 407 (1911). As the boot bottoms are constructed of rubber/plastics, are 
waterproof and as imported do not cover the ankle, they are classifiable under subheading 
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6401.99, HTSUS, which provides for waterproof footwear with outer soles and uppers of 
rubber or plastics, the uppers of which are neither fixed to the sole nor assembled by stitch- 
ing, riveting, nailing, screwing, plugging or similar processes, other footwear, other. 

However, classification to the eight digit level is dependent upon whether or not the boot 
bottoms are designed for use without closures under subheading 6401.99.30, HTSUS, or 
with closures under subheading 6401.99.60, HTSUS. Inasmuch as we are unable to deter- 
mine whether the boot bottoms are designed for use without closures or with closures, GRI 
3(c), HTSUS, mandates classification of the boot bottoms under subheading 6401.99.60, 
HTSUS, as “* * * the heading which occurs last in numerical order among those which 
equally merit consideration.” See HRL 951722 dated August 6, 1992, which concerned the 
same issue. 

You also ask that the applicability of subheading 9905.64.10, HTSUS, to the footwear be 
considered, if Customs agrees that the boot bottoms are classifiable under subheading 
6401.90.60, HTSUS. 

Subheading 9905.64.10, HTSUS, reads, as follows: 


Goods of Canada, under the terms of general note 12 of the tariff schedule: 

* * * * * * cS 
Footwear, consisting of an outer sole and an unfinished or incomplete upper, designed 
for use with boot liners (provided for in subheading 6401.99.60) * * * (Free (CA). 

You have informed us that the subject boot bottoms are designed for use with boot liners. 
However, to be eligible for tariff preferences under the North American Free Trade Agree- 
ment (NAFTA), goods must also be “originating goods” within the rules of origin set forth 
in General Note 12(b), HTSUS. You have not submitted sufficient information for us to 
determine whether the boot bottoms qualify as “originating goods.” However, if the boot 
bottoms are designed for use with boot liners and qualify as “originating goods” pursuant 


to the NAFTA, they would be eligible for duty-free treatment under subheading 
9905.64.10, HTSUS. 


Holding: 


The boot bottoms are dutiable at the rate of 37.5% ad valorem under subheading 
6401.99.60, HTSUS. 

Accordingly, DD 802426 is revoked In accordance with 19 U.S.C. 1625(c)(1) this ruling 
will become effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of 
rulings or decisions pursuant 19 U.S.C. 1625(c)(1) does not constitute a change of practice 


or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 19 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CLUTCH FACINGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of clutch facings. Comments are invited on the correctness of 
the proposed ruling. 


DATE: Comments must be received on or before July 7, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court). Washington, DC, 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W., Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Kathleen Clark, Metals 
and Machinery Classification Branch, (202) 482-7063 or 7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of clutch facings. 

In New York (NY) 870329 dated January 27, 1992, the Area Director 
of Customs, New York Seaport, classified clutch facings, F-290 and 
F-202, under subheading 6813.90.00, Harmonized Tariff Schedule of 
the United States (HTSUS), as oilier friction material and articles 
thereof, not mounted for clutches or the like, with a basis of other min- 
eral substances, whether or not combined with textile or other materi- 
als. This classification was based on the broad interpretation of “with a 
basis of” as meaning that an article only needs to contain some of the 
described material. Therefore, since the articles contained small per- 
centages of graphite and almost equal amounts of glass fibers, thermo- 
sets, rubber binders and minerals, they were determined to have a 
“basis of other mineral substances.” This ruling letter is set forth in 
Attachment A to this document. 
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Customs Headquarters is of the opinion that “with a basis of” is not 
interpreted as described above. We believe that the phrase “with a basis 
of” as found in the article description to heading 6815, HTSUS, 
requires that asbestos, cellulose or other mineral substance identified 
in that article description be the principal or fundamental substance in 
the article. Customs intends to revoke NY 870329 to reflect the proper 
classification of the clutch facings under subheading 8708.93.75, 
HTSUS, as other parts and accessories of the motor vehicles of headings 
8701 to 8705, clutches and parts thereof for other vehicles. Proposed 
Headquarters. Ruling Letter (HRL) 957203 revoking NY 870329 is set 
forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: May 18, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMsS SERVICE, 
New York, NY, January 27, 1992. 


CLA-2-70:S:N:N3D:226 870329 
Category: Classification 


Tariff No. 6813.90.00 
Mr. H. GRIMSHAW 


COLUMBIA SHIPPING INC. 
945 Edgewood 
Wood Dale, IL 60191 


Re: The tariff classification of clutch facings from France. 


DEAR Mk. GRIMSHAW: 

This is in response to your request for a tariff classification ruling, on behalf of your cli- 
ent Valeo Friction Materials, Inc. dated January 2, 1992. 

The samples which you have submitted (F-290 and F-202) are discs which you state are 
clutch facings. You have enclosed with your request a material safety data sheet which 
states that the two samples are composed of almost equal amounts of glass fibers, thermo- 
sets and rubber binders, and minerals. The report also states that the samples possess a 
small percentage of graphite. 

The provision applicable to the submitted samples will be subheading 6813.90.00, Har- 
monized Tariff Schedule of the United States (HTS), which provides for Friction material 
and articles thereof, not mounted, * * * for clutches or the like, with a basis of * * * other 
mineral substances * * *, whether or not combined with textile or other materials: Other: 
Other. The rate of duty will be free. 


This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 
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A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMs SERVICE, 
Washington, DC 
CLA-2 R:C:M 957203 KCC 
Category: Classification 


Tariff No. 8708.93.75 
Mr. M. GRIMSHAW 


COLUMBIA SHIPPING INC. 
945 Edgewood 
Wood Dale, IL 60191 


Re: Clutch facings; 6813.90.00; other friction material and articles thereof not mounted, 
for clutches or the like, with a basis of other mineral substances, whether or not com- 
bined with textile or other materials; EN 68.13; with a basis of; EN 87.08; General EN 
(III) PARTS AND ACCESSORIES, Section XVII; NY 870329 revoked. 


DEAR MR. GRIMSHAW: 
This is in regards to New York (NY) 870329 issued to you on January 27, 1992, on behalf 


of Valeo Friction Materials, Inc., by the Area Director, New York Seaport, which classified 
clutch fkcings under subheading 6813.90.00, Harmonized Tariff Schedule of the United 
States (HTSUS), as other friction material and articles thereof, not mounted, for clutches 
or the like, with a basis of other mineral substances, whether or not combined with textile 
or other materials. We have reviewed that ruling and are of the opinion that classification 
under subheading 6813.90.00, HTSUS, is incorrect. 


Facts: 
In NY 870329, the clutch facings were described as: 


The samples which you have submitted (F-290 and F-202) are discs which you state 
are clutch facings. You have enclosed with your request a material safety data sheet 
which states that the two samples are composed of almost equal amounts of glass 
fibers, thermosets and rubber binders, and minerals. The report also states that the 
samples possess a small percentage of graphite. 


Issue: 


Are the clutch facings classified under subheading 6813.90.00, HTSUS, as other friction 
material and articles thereof, not mounted, for clutches or the like, with a basis of other 
mineral substances, whether or not combined with textile or other materials? 


Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to the terms of the headings and any relative section or 
chapter notes * * *.” Subheading 6813.90.00, HTSUS, provides for: 

Friction material and articles thereof (for example, sheets, rolls, strips, segments, 
discs, washers, pads), not mounted, for brakes, for clutches or the like, with a basis of 
asbestos, of other mineral substances or of cellulose, whether or not combined with 
textile or other materials * * * Other * * *. 


In undenstanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be consulted. The ENs, although not 
dispositive nor legally binding, provide a commentary on the scope of each heading of the 
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HTSUS and are generally indicative of The proper interpretation of these headings. See, 
T.D. 89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). EN 68.13 (pg. 908), states that: 


Asbestos friction material is usually made by = pressure moulding of a mixture of 
asbestos fibers, plastics, etc.; it can also be made by compressing layers of woven or 
plaited asbestos which have been impregnated with plastics, pitch or rubber. It may be 
reinforced with brass, zinc or lead wire, or may sometimes be made up from metal wire 
or cotton yarn covered with asbestos. Owing to its high friction coefficient and its 
resistance to heat and wear, this material is used for lining brake shoes, clutch discs, 
etc., for vehicles of all kinds, cranes, dredgers or other machinery. The heading 
includes similar friction materials with a basis of other mineral materials (e.g., graph- 
ite, siliceous fossil earths) or cellulose fibre * * *. 


Classification under subheading 6813.90.00, HTSUS, was based on a broad interpreta- 
tion of “with a basis of” to mean that an article only needs to contain some of The described 
material to be classified in this tariff provision. Therefore, since the clutch facings con- 
tained small percentages of graphite and almost equal amounts of glass fibers, THERMO- 
SETS, rubber binders and minerals, they were determined to havea “basis of other mineral 
substances,”, i.e., graphite and other mineral substances. We are of the opinion that this 
interpretation of “with a basis of, is too broad. 

“Basis” is not defined in the HTSUS or ENs. In the absence of any guidance in the 
Explanatory Notes, it is proper to use the principal that tariff terms are construed in accor- 
dance with their common and commercial meaning. Nippon Kogasku (USA), Inc. v. United 
States 69 CCPA 89, 673 F.2d 380 (1982). Common and commercial meaning may be deter- 
mined by consulting dictionaries, lexicons, scientific authorities and other reliable 
sources. C.J. Tower & Sons v. United States, 69 CCPA 128, 673 F.2d 1268 (1982). “Basis” 
has been defined as follows: 


The main constituent, fundamental ingredient. The Compact Edition of the Oxford 
English Dictionary (1987), pg. 173. 

[T]he principal component parts of a thing. Black’s Law Dictionary (1990), pg. 151. 
The chief component or fundamental ingredient. Webster’s II New Riverside Univer- 
sity Dictionary (1988), pg. 156. 

[T]he principal component of something. Webster’s Ninth New Collegiate Dictionary 
(1983), pg. 134. 

Based on the definitions of “basis” and a reading of both heading 6813, HTSUS, and EN 
68.13 we believe that the phrase “with a basis of” as found in the article description to 
heading 6813, HTSUS, requires that asbestos cellulose or other mineral substance identi- 
fied in that article description be the principal or fundamental substance in the article. In 
this case, graphite and other mineral substances account for only asmall percentage of the 
clutch facings. The mineral substances are not the principal or fundamental substance of 
the clutch facings and, therefore, classification under subheading 6813.90.00, HTSUS, is 
incorrect. 

We are of the opinion that the clutch facings are classified under subheading 8708.93.75, 
HTSUS, as other parts and accessories of the motor vehicles of headings 8701 to 8705, 
clutches and parts thereof, for other vehicles. EN 87.08 (pgs. 1432.1433) states that: 


This headings covers parts and accessories of motor vehicles of headings 87.01 to 
87.05, provided the parts and accessories fulfil both the following conditions: 
(i) They must be identifiable as being suitable for use solely or principally with 
the above-mentioned vehicles; and 
(ii) They must not be excluded by the provisions of Notes to Section XVII (see 
the corresponding General Explanatory Note). 


General EN (III) PARTS AND ACCESSORIES, Section XVII (pgs. 1410-1412) states 
that: 


It should, however, be noted that these headings apply only to those parts or accesso- 
ries which comply with all three of the following conditions: 
(i) They must not be excluded by the terms of Note 2 to this Section. * * * and 
(ii) They must be suitable for use solely or principally with the articles of Chap- 
ters 86 to 88. * * * and 


(iii) ) They must not be more specifically included elsewhere in the Nomencla- 
ture. * 


The clutch facings are not excluded by Note 2, Section XVII, HTSUS, and are dedicated 
and used as parts of motor vehicles of headings 8701 to 8705, FITS US. Moreover, the 
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clutch facings are not more specifically provided for elsewhere in the HTSUS. As pre- 
viously stated, the clutch filcings are not classifiable under subheading 6813.90.00, 
HTSUS. Based on the available information, the clutch facings are classified under sub- 
heading 8708,93.75, HTSUS, as other parts and accessories of the motor vehicles of head- 
ings 8701 to 8705, clutches and parts thereof, for other vehicles. 

Holding: 

The clutch facings, F-290 and F-202, are classified under subheading 8708.93.75, 
HTSUS, as other parts and accessories of the motor vehicles of headings 8701 to 8705, 
clutches and parts thereof, for other vehicles. The corresponding duty rate for articles clas- 
sified under this provision is 3 percent ad valorem. 

NY 870329 is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF MENTHOLATED COUGH LOZENGES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 


Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of mentholated cough lozenges. Comments are invited on the 
correctness of the proposed ruling. 


DATE: Comments must be received on or before July 7, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: J.G. Hurley, Food & 
Chemicals Classification Branch, (202-482-7096). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, (Pub.L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs intends to modify a ruling pertaining to the 
tariff classification of mentholated-cough lozenges. 
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In New York Ruling Letter (NYRL) 837090, issued February 28, 
1989, “Fisherman’s Friend” mentholated cough lozenges were classi- 
fied under subheading 3004.90.3000, Harmonized Tariff Schedule of 
the United States (HTSUS), which provided for cough drops. This rul- 
ing letter is set forth in Attachment A to this document. 

In 1993 the Harmonized System Committee revised the Explanatory 
Notes to Headings to 1704 and 3004. They now read: 


Heading 1704: 


“(v) Preparations put up as throat pastilles or cough drops consisting 
essentially of sugars (whether or not with other foodstuffs such as gela- 
tin, starch or flour) and flavoring agents (including substances having 
medicinal properties, such as benzyl alcohol, menthol, eucalyptol and 
tolu balsam) fall in Heading 1704. However, throat pastilles or cough 
drops which contain substances having medicinal properties, other 
than flavoring agents, fall in Chapter 30, provided that the proportion 
of those substances in each pastille or drop is such that they are thereby 
given therapeutic or prophylactic uses.” 


Heading 3004: 


“However, preparations put up as throat pastilles or cough drops, 
consisting essentially of sugar (whether or not with other foodstuffs 
such as gelatin, starch or flour) and flavoring agents (including sub- 


stances having medicinal properties, such as benzyl] alcohol, menthol, 
eucalyptol and tolu balsam) fall in Heading 1704. Throat pastilles or 
cough drops containing substances having medicinal properties, other 
than flavoring agents, remain classifiable in this subheading when put 
up in measured doses or forms or packings for retail sale, provided that 
the proportion of those substances in each pastille or drop is such that 
they are thereby given therapeutic or prophylactic uses.” 

In view of these revised standards of classification, Customs is of the 
opinion that the tariff classification in NYRL 837090 for “Fisherman’s 
Friend” cough lozenges is no longer valid. In view of the composition of 
the product, with its menthol and flavoring agents( in addition to its 
sugar), the lozenges are more properly classifiable in heading 1704. 
Accordingly, Customs intends to change the classification listed in 
NYRL 837090 from heading 3004 to subheading 1704.90.2000, HTSUS, 
for “Sugar confectionery* * *:Other: Confections or sweetmeats ready 
for consumption: other.” Proposed HRL 957394 is set forth in Attach- 
ment B to this document. 

Before taking this action consideration will be given to any written 
comments timely received. Claims for detrimental reliance under sec- 
tion 177.9, Customs Regulations (19 CFR 177.9) will not be entertained 
for actions occurring on or after the date of publication of this notice. 

JOHN G. BLACK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, February 28, 1989. 


CLA-2-30:S:N:N1:238 837090 
Category: Classification 
Tariff No. 3004.90.3000 
MR. JOHN M. POOLE 
JOHN A. STEER Co. 
28 South Second Street 
Philadelphia, PA 19106 


Re: Thetariffclassification of “Fisherman’s Friend” medicated cough drops or throat loz- 
enges from England. 


DEAR MR, POOLE: 

In your letter dated February 13, 1989 you requested a tariff classification ruling. 

The applicable subheading for the “Fisherman’s Friend” medicated cough drops or 
throat lozenges will be 3004.90.3000, Harmonized Tariff Schedule of the United States 
(HTS), which provides for cough drops. The rate of duty will be 3.9 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You say contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (202) 443-3380. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to The attention of The Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 


New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 CO:R:C:F 957394 JGH 
Category: Classification 
Tariff No. 1704.90.2000 
Mk. JOHN M. POOLE 
JOHN A STEER Co. 
28 South Second Street 
Philadelphia, PA 19106 
Re: Revocation of NYRL 837090, on the tariff classification of cough lozenges under the 
Harmonized Tariff Schedule of the United States (HTSUS). 
DEAR Mk. POOLE: 
Facts: 

On February 28,1989, you were issued a ruling by Customs at New York (NYRL 837090), 
in which “Fisherman’s Friend”, medicated cough drops or throat lozenges, were classified 
under the provision for Medicaments * * * consisting of mixed or unmixed products for 
therapeutic or prophylactic uses, put up in measured doses or in forms or packings for 
retail sale: Other: Cough drops, in subheading 3004.90.3000, HTSUS. 

Issue: 


Classification of cough drops or lozenges containing sugar, menthol and flavoring agents 
in the HTSUS. 
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Law and Analysis: 


In 1993, the Harmonized System Committee revised the definition of cough drops or loz- 
enges in the Explanatory Notes to the HTSUS. The Explanatory Notes provide informa- 
tion on the nature of the various provisions of the HTSUS on the international level. 
Heading 1704 was revised to include in the category for sugar confections, drops or loz- 
enges which were composed essentially of sugars which were put up as throat pastilles or 
cough drops or lozenges, whether or not they contained other foodstuffs (such as gelatin, 
starch or flour) and flavoring agents (including those with medicinal properties, such as 
benzyl alcohol, menthol, eucalyptol and tolu balsam). However, cough drops or lozenges 
which contain substances having medicinal properties, other than flavoring agents, fall 
into Chapter 30, provided that the proportion of those medicinal substances in the drops or 
pastilles is such that they are thereby given therapeutic or prophylactic uses 

In view of these revised definitions, and because of its composition of sugar and flavoring 
agents (menthol and eucalyptus), Customs intends to change the classification of “Fisher- 
man’s Friend” cough drops or lozenges to subheading 1704.90.2000, HTSUS, which pro- 
vides for “Sugar confectionery * * *: Other: Confections or sweetmeats ready for 
consumption: Other.” 


Holding: 
“Fisherman’s Friend” cough drops or throat lozenges is classifiable in subheading 
1704.90.2000, HTSUS. The column one rate of duty is 6.8 percent ad valorem. 
JOHN G. BLACK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





PROPOSED MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF ACRYLIC CARPETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain acrylic carpets. Comments are invited on the 
correctness of the proposed ruling. 


DATE: Comments must be received on or before July 7, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W.,, Suite 
4000, Washington DC. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Classification Branch, (202) 482-7058. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182,107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain acrylic carpets. 

In New Orleans ruling letter NY 802630, dated October 11, 1994, cer- 
tain acrylic tufted carpets were classified. This ruling is set forth in 
“Attachment A”. We note that although this ruling was issued with a NY 
prefix it should have been issued as a District Decision (with a DD pre- 
fix). The carpets were classified under subheading 5703.20.1000, 
HTSUSA, in the provision for carpets of nylon or other polyamides. 
Customs has concluded that the classification of the carpets is in error 
Although acrylic, nylon or other polyamides are man-made fibers, 
acrylic is not a nylon or other polyamides. The proper classification for 
the tufted acrylic carpets is in subheading 5703.30.0010, HTSUSA, 
which provides for tufted carpets of other man-made textile materials. 

Customs intends to modify NY 802630 to reflect the proper issuing 
office and classification determination. Before taking this action, con- 
sideration will be given to any written comments timely received. Pro- 
posed Headquarters Ruling Letter (HQ) 957573, is set forth in 
“Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: May 18, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New Orleans, LA, October 11, 1994. 


CLA-2-V-NO:CO:FNIS:H05 SSS 
Category: Classification 


Tariff No. 5703.20.1000 
Mr. Tony HEIDT 


FRITZ COMPANIES, INC. 
Liberty Building, Suite 100 
7001 Chatham Center Dr. 
Savannah, GA 31406 


Re: The tariff classification of acrylic carpets, design #2869, stock #30671, from China. 


DEAR Mk. HEIDT: 

In your undated letter on behalf of Lowes Companies, Inc., you requested a classification 
ruling regarding certain carpets, design and stock numbers as above, from China. 

The carpets measure approximately 2’ x 4’ and are oval in shape. They are constructed 
by the means of hand tufting. using yarn which is stated to be of 100% acrylic fibers. The 
individual tufts are drawn from the face of the carpet through a woven backing and then 
through the face again for cutting by hand or by the use of a hand tool. The tufts are not 
knotted. A gum-like substance has been applied to the back of the carpet to hold the tufts in 
place. This, in turn, is covered by another backing of woven fabric which appears to be 
impregnated, coated or covered with rubber or plastics. 

The applicable subheading for the carpets will be 5703.20.1000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for Carpets and other textile floor 
coverings, tufted, whether or not made up: Of nylon or other polyamides: Hand-hooked, 
that is, in which the tufts were inserted or knotted by hand or by use of a hand tool. The 
duty rate will be 6.6% ad valorem. 

HTS 5703.20.1000 falls within textile category designation 665. As a product of China 
this merchandise is subject to quota restraints and visa requirements based upon interna- 
tional textile trade agreements. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report On Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

Please note the ruling (indicator) number shown on the top center of the first page of this 
letter Including this number with the ABI transmission of the Customs entry may entitle 
you to paperless processing of type 01 entries for the merchandise covered by this ruling. 
The filer should make any software modifications necessary to implement this stream- 
lined processing. If we can be of any assistance in this endeavor, please contact Customs 
ACS Specialist Walter Vaughn at (504) 589-2082. 

JOANNE C. CORNELISON, 
District Director. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC 
CLA-2 R:C:T 957573 jb 
Category: Classification 


Tariff No. 5703.30.0010 
Tony HEIDT 


FRITZ COMPANIES, INC. 

Liberty Building 

7001 Chatham Center Drive, Suite 100 
Savannah, GA 31406 


Re: Modification of NY 802630; incorrect classification determination. 
DEAR Mk. HEIDT: 


On October 11, 1994, you were issued, on behalf of your client, Lowes Companies, Inc., 
NY 802630, regarding the classification of certain acrylic carpets. We have had occasion to 
review that ruling and have determined that it is in error. 

Facts: 


The carpets in question measure approximately 2 feet by 4 feet.and are oval in shape. 
They are constructed by means of hand tufting, using yarn which is stated to be 100 percent 
acrylic fibers. The individual tufts are drawn from the face of the carpet through a woven 
backing and then through the face again for cutting by hand or by the use of a hand tool. 
The tufts are not knotted. A gum like substance has been applied to the back of the carpet to 
hold the tufts in place. This is then covered by another backing of woven fabric which 
appears to be impregnated, coated or covered with rubber or plastics. 

We note that although NY 802630 was issued with a NY prefix it should have been issued 
as a District Decision (with a DD prefix). The carpets were classified under subheading 
5703.20.1000, HTSUSA, as carpets of nylon or other polyamides. 

Issue: 

What is the proper classification for the carpets at issue? 

Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI). GRI 1 provides that classification will be determined according to the 
terms of the headings and any relative section or chapter notes. Where goods cannot be 
classified solely on the basis of GRI 1, the remaining GRI will be applied, taken in order. 

Subheading 5703.20, HTSUSA, provides for carpets and other textile floor coverings, of 
nylon or other polyamides. Although acrylic, nylon and other polyamides are man-made 
fibers, acrylic is not a nylon or other polyamides as defined in Chapter 54, Note 1 of the 
Tariff Schedule. The proper classification for the tufted carpets is in the appropriate provi- 
sion in subheading 5703.30, HTSUSA, for carpets of other man-made textile materials. 
Holding: 

The subject carpets are correctly classified in subheading 5703.30.0010, HTSUSA, 
which provides for carpets and other textile floor coverings, tufted, whether or not made 
up: of other man-made textile materials, measuring not more than 5.25 m in area. The 
applicable rate of duty is 7.4 percent ad valorem and the quota category is 665. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that your client check, close to the time of shipment, The Status on Current Import Quotas 
(Restraint Levels, an internal issuance of the U.S. Customs Service, which is available for 
inspection at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, your client should contact the 
local Customs office prior to importing the merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 











U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 10, 12, and 102 
RULES OF ORIGIN FOR TEXTILE AND APPAREL PRODUCTS 
RIN 1515-AB71 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to implement the provisions of section 334 of the Uruguay Round 
Agreements Act (“the Act”) regarding the country of origin of textile 
and apparel products. Except for the purpose of identifying products of 
Israel, the proposed rules would govern the determination of the coun- 
try of origin of imported textile and apparel products for purposes of 
laws enforced by the Customs Service. The proposed rules also imple- 
ment the provisions of section 334 of the Act regarding the treatment of 
components that are cut to shape in the United States from foreign fab- 
ric, exported for assembly, and returned to the United States. The docu- 
ment also implements previously-enacted provisions regarding the 
treatment of articles assembled or produced in a Caribbean Basin Ini- 


tiative beneficiary country wholly from U.S.-produced components, 
materials or ingredients. 


DATES: Comments must be received on or before June 22, 1995. 


ADDRESSES: Written comments (preferably in triplicate) may be 
addressed to the Regulations Branch, U.S. Customs Service, Franklin 
Court, 1301 Constitution Avenue, N.W., Washington, DC 20229. Com- 
ments submitted may be inspected at the Regulations Branch, Office of 
Regulations and Rulings, Franklin Court, 1099 14th Street, N.W., Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Office of 
Regulations and Rulings (202-482-7029). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1994, President Clinton signed into law the Uruguay 
Round Agreements Act (“the Act”), Public Law 103-465, 108 Stat. 
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4809. Subtitle D of Title III of the Act deals with textiles and includes 
section 334 (codified at 19 U.S.C. 3592) which concerns rules of origin 
for textile and apparel products. 

Paragraph (a) of section 334 provides that the Secretary of the Trea- 
sury shall prescribe rules implementing the principles contained in 
paragraph (b) for determining the origin of “textiles and apparel prod- 
ucts”. Paragraph (a) further provides that such rules must be promul- 
gated in final form not later than July 1, 1995. 

Paragraph (b) of section 334 incorporates the following provisions: 
(1) for purposes of the customs laws and the administration of quantita- 
tive restrictions and except as otherwise provided for by statute, gen- 
eral rules for determining when a “textile or apparel product” 
originates in a country, territory, or insular possession, and is the 
growth, product, or manufacture of that country, territory, or insular 
possession; (2) special origin rules for goods classifiable under certain 
specified tariff headings and subheadings; (3) a “multicountry rule” for 
determining origin when the origin of a good cannot be determined 
under the preceding provisions of paragraph (b); (4) special rules gov- 
erning the treatment of components that are cut to shape in the United 
States from foreign fabric, exported for assembly, and returned to the 
United States; and (5) an exception to the application of section 334 
that specifically provides for the continued application of the adminis- 
trative practices that were applied immediately before the enactment of 
the Act to determine the origin of textile and apparel products from 
Israel, unless such practices are modified by the mutual consent of the 
United States and Israel. 

Paragraph (c) of section 334 provides that section 334 shall apply to 
goods entered, or withdrawn from warehouse, for consumption on or 
after July 1, 1996. Paragraph (c) further provides that section 334 shall 
not apply to goods entered or withdrawn from warehouse on or before 
January 1, 1998, that are covered by contracts of sale which were 
entered into, with all material terms fixed, before July 20, 1994, and 
which are filed, with an accompanying certification, with the Commis- 
sioner of Customs within 60 days after the date of the enactment of the 
Act. On January 27, 1995, Customs published in the Federal Register 
(60 FR 5457) a notice setting forth the procedures for filing such con- 
tracts and certifications. 

The purpose of this document is to set forth for public comment pro- 
posed regulations implementing the principles contained in section 
334(b) of the Act, with a view to promulgation of final regulations by 
July 1, 1995, as mandated by section 334(a) of the Act. 


DISCUSSION OF PROPOSED RULES 


On January 3, 1994, Customs published T.D. 94-4 in the Federal Reg- 
ister (59 FR 110) setting forth interim regulations for determining the 
origin of goods from Canada and Mexico other than for the purposes of 
determining eligibility for preference under the North American Free 
Trade Agreement (NAFTA). T.D. 94-4 set forth these interim rules as a 
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new Part 102 of the Customs Regulations (19 CFR Part 102), entitled 
“Rules of Origin”, and also set forth consequential conforming interim 
amendments to existing sections within Parts 12 and 134 of the Cus- 
toms Regulations (19 CFR Parts 12 and 134). These interim regulations 
were made immediately effective for trade from Canada and Mexico 
pursuant to Annex 311 of the NAFTA. No final action on these interim 
regulatory amendments has been taken. 

Also on January 3, 1994, Customs published a document in the Fed- 
eral Register (59 FR 141) that proposed to amend § 102.0 of the interim 
regulations published as T.D. 94-4 so that the Part 102 provisions 
would also apply to country of origin determinations “for purposes of 
the Customs and related laws and the navigation laws of the United 
States” for goods from all countries. This document also proposed to 
amend various provisions within Parts 4, 10, 12, 1384 and 177 of the Cus- 
toms Regulations (19 CFR Parts 4, 10, 12, 134 and 177) to ensure that 
the rules contained in Part 102 would control wherever language 
requiring a country of origin determination appears in those other reg- 
ulatory provisions. Final action also has not been taken on these pro- 
posed regulatory amendments. 

In keeping with the intended function of Part 102 as the repository 
for origin rules under the uniform rules of origin principle reflected in 
the January 3, 1994, proposal mentioned above, Customs proposes in 
this document to implement those provisions of section 334(b) of the 
Act that have broad application under the terms of the statute by 
amending the Part 102 provisions and by amending other regulatory 
provisions as necessary to conform to those Part 102 changes. With 
regard to the remaining provisions of section 334(b) (that is, the special 
rules governing the treatment of components that are cut to shape in 
the United States from foreign fabric, exported for assembly, and 
returned to the United States) and with one exception as discussed fur- 
ther below, Customs proposes to implement those provisions by amend- 
ing that portion of Part 10 of the Customs Regulations (19 CFR Part 10) 
that concerns articles assembled abroad with United States compo- 
nents because the subject provisions of section 334(b) are more 
appropriate to that context. In addition, it is proposed to make a num- 
ber of amendments to existing regulatory provisions to ensure that 
those existing provisions will be consistent with the new regulatory 
proposals implementing section 334(b) of the Act. The proposed 
amendments are discussed in more detail below. 


A. PROPOSED AMENDMENTS TO PART 10 
Section 334(b)(4)(A) of the Act: 

Section 334(b)(4)(A) of the Act provides that the value of a compo- 
nent that is cut to shape (but not to length, width, or both) in the United 
States from foreign fabric and exported to another country, territory, or 
insular possession for assembly into an article that is then returned to 
the United States: (1) shall not be included in the dutiable value of such 
article; and (2) may be applied toward determining the percentage 
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referred to in General Note 7(b)(i)(B) of the Harmonized Tariff Sched- 
ule of the United States (HTSUS), subject to the limitation provided in 
that note. 

Subheading 9802.00.80, HTSUS, provides a duty exemption for fab- 
ricated components of U.S. origin that are assembled abroad and 
returned to the United States. Under current textile rules of origin, tex- 
tile components that are cut to shape in the United States from foreign 
fabric qualify as U.S.-origin fabricated components under subheading 
9802.00.80, HTSUS. The effect of section 334(b)(4)(A) of the Act is to 
continue the duty exemption for those components, notwithstanding 
the fact that under the origin principles in section 334(b) of the Act such 
components would no longer qualify as products of the United States 
(see the “cutting versus assembly” discussion in connection with the 
proposed amendments to Part 102 below). In addition, section 
334(b)(4)(A) in effect continues the present practice of allowing the 
value of such cut-to-shape textile components to be applied toward the 
35 percent value-content requirement, up to the 15 percent maximum 
limitation for materials produced in the United States, for purposes of 
the Caribbean Basin Initiative (CBI) duty-free program established by 
the Caribbean Basin Economic Recovery Act, as amended (19 U.S.C. 
2701 et seq.), and reflected in General Note 7, HTSUS. 

Although section 334(b)(4)(A) of the Act is a separate statutory provi- 
sion and does not amend or otherwise affect subheading 9802.00.80, 
HTSUS, Customs believes that the references to “component” and 
“assembly” in the Act were intended to mirror the concepts of, includ- 
ing the types of operations traditionally permitted under, subheading 
9802.00.80, HTSUS. Accordingly, Customs believes that the appropri- 
ate place for regulatory implementation of this aspect of the Act would 
be following the existing Part 10 regulations applicable to subheading 
9802.00.80, HTSUS, because some of those existing regulatory provi- 
sions appear to be equally relevant for purposes of this provision of the 
Act. Therefore, Customs proposes to add a new § 10.25 (19 CFR 10.25) 
that would reflect the relevant terms of section 334(b)(4)(A) of the Act 
and that would also provide for the applicability of certain of those 
existing regulatory standards and procedures (for example, the U.S. 
component valuation principles, the assembly and incidental opera- 
tions principles, and the documentation requirements). 

With regard to the second aspect of section 334(b)(4)(A) of the Act, 
which allows the value of textile components cut to shape in the United 
States to be applied toward the 35 percent value-content requirement 
under the CBI duty-free program, Customs proposes to reflect this pro- 
vision in the context of the CBI implementing regulations by adding a 
new paragraph (d) to § 10.195 (19 CFR 10.195). Although modeled on 
present paragraph (c) of that section, the following particular points 
are noted regarding this new paragraph (d): (1) the proposed text men- 
tions the percentage “referred to in paragraph (c)” (that is, the 15 per- 
cent maximum attributable to U.S. materials) rather than the 
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percentage referred to in paragraph (a) (that is, the overall 35 percent 
value-content requirement), in order to clarify that the new allowance 
operates as part of, or an alternative to, but not in addition to, the pre- 
existing 15 percent allowance for U.S.-produced materials; and (2) con- 
trary to present § 10.195(c), which refers to materials produced in the 
“customs territory of the U.S. (other than the Commonwealth of Puerto 
Rico)” and thus reflects the specific terms of the CBI statute (19 U.S.C. 
2703(a)(1)), the text of this new § 10.195(d) refers to a textile compo- 
nent that is cut to shape in the “U.S. (including the Commonwealth of 
Puerto Rico)”, because Customs believes that the reference to the 
“United States” in section 334(b)(4)(A) of the Act was intended to cover 
Puerto Rico. 


Section 334(b)(4)(B) of the Act: 


Section 334(b)(4)(B) of the Act provides that no article (except a tex- 
tile or apparel product) assembled in whole of components described in 
section 334(b)(4)(A) of the Act, or of such components and components 
that are products of the United States, in a CBI beneficiary country 
shall be treated as a foreign article, or as subject to duty, if the compo- 
nents after exportation from the United States, and the article itself 
before importation into the United States, do not enter into the com- 
merce of any foreign country other than such a beneficiary country. 

U.S. Note 2(b), Subchapter II, Chapter 98, HTSUS, provides that no 
article (except a textile article, apparel article, or petroleum, or any 
product derived from petroleum, provided for in heading 2709 or 2710) 
may be treated as a foreign article or as subject to duty if the article is 
assembled or processed in a CBI beneficiary country in whole of fabri- 
cated components that are a product of the United States or if the article 
is processed in a CBI beneficiary country in whole of ingredients (other 
than water) that are a product of the United States, provided that nei- 
ther the fabricated components, materials or ingredients after exporta- 
tion from the United States, nor the article itself before importation 
into the United States, enters the commerce of any foreign country 
other than a CBI beneficiary country. The effect of section 334(b)(4)(B) 
of the Act is to continue this Note 2(b) treatment for textile and apparel 
articles which would meet the requirements of the Note but for the fact 
that, under the origin principles in section 334(b) of the Act, compo- 
nents cut to shape in the United States from foreign fabric would no 
longer qualify as products of the United States. 

Customs notes that the provisions of Note 2(b) discussed above have 
not been implemented in the Customs Regulations. Accordingly, based 
on the same rationale stated above regarding the addition of new 
§ 10.25 to implement section 334(b)(4)(A) of the Act, Customs proposes 
to add a new § 10.26 (19 CFR 10.26) which would cover both Note 2(b) 
and the provisions of section 334(b)(4)(B) of the Act. To reflect that 
these are discrete statutory provisions, paragraph (a) of the proposed 
new section covers only Note 2(b) and paragraph (b) thereof covers only 
the provisions of section 334(b)(4)(B) of the Act. Paragraph (c) sets 
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forth definitions or rules for purposes of the section and includes, as 
subparagraph (c)(3), a rule regarding entry into the commerce (of a 
non-beneficiary country) which is modeled on the “imported directly” 
principle contained in § 10.193 of the CBI implementing regulations. 
Customs proposes to define the terms “textile article”, “apparel 
article”, and “textile or apparel product” for purposes of new § 10.26 
more narrowly than the term “textile or apparel product” is defined for 
purposes of the new Part 102 provisions (see the below discussion of the 
proposed Part 102 amendments in regard to the latter). As noted above, 
§ 10.26(a) would implement the provisions of U.S. Note 2(b), Sub- 
chapter II, Chapter 98, HTSUS, and § 10.26(b) would implement sec- 
tion 334(b)(4)(B) of the Act. With regard to the scope of the terms 
“textile article” and “apparel article” as used in Note 2(b), in T.D. 
91-88, 25 Cust.Bull. 226, Customs issued an interpretive rule which 
concluded that articles (other than footwear and parts of footwear) clas- 
sifiable in HTSUS provisions that have a textile and apparel category 
number designation should be considered “textile” and “apparel” 
articles for purposes of Note 2(b). Footwear and parts of footwear were 
determined in this interpretive rule not to constitute “textile” and 
“apparel” articles under Note 2(b). As indicated above, Customs 
believes that the primary purpose of section 334(b)(4)(B) of the Act is to 
preserve the current duty exemption granted under Note 2(b) for 
articles assembled abroad from components cut to shape in the United 
States from foreign fabric. For example, under Customs current inter- 
pretation of Note 2(b), foreign fabric components cut to shape in the 
United States that are assembled in a CBI beneficiary country into a 
footwear upper or assembled into gloves classifiable in a provision that 
does not have a textile quota category number have been considered to 
be outside the scope of the articles excluded from this duty exemption. 
If, however, the term, “textile or apparel product” as used in 
§ 334(b)(4)(B) of the Act is interpreted to cover the same articles cov- 
ered by the term “textile or apparel product” as used elsewhere in sec- 
tion 334(b) of the Act [which include footwear and parts thereof and 
many articles that are not classified in quota provisions], Customs 
would fail to give effect to the legislative purpose behind this provision. 
Indeed, under such an interpretation this provision would be nullified 
by the exception contained therein, since no good can be “assembled in 


whole of components [cut to shape from foreign fabric in the United 
States] * * *” and still be considered to fall outside the scope of goods 
excluded from the duty-free treatment allowed under the provision in 
question. Therefore, solely for purposes of section 334(b)(4)(B) of the 
Act, it is proposed to define the term “textile or apparel product” to 
reflect the same interpretation previously given by Customs to the 
terms “textile article” and “apparel article” under Note 2(b). 
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B. PROPOSED AMENDMENTS TO PART 102 


The proposed amendments to Part 102 set forth in this document spe- 
cifically implement sections 334(b)(1)—(3) and (5) of the Act. These pro- 
posed changes affect Part 102 and other provisions of the Customs 
Regulations. 

The proposed amendments to Part 102 set forth in this document rep- 
resent the view of Customs on the application of the principles con- 
tained in sections 334(b)(1)-(3) and (5) and are intended to be used in all 
determinations of whether a textile good is the product of a particular 
country, territory, or possession, except where other statutory author- 
ity provides for application of a different origin standard. Accordingly, 
starting on July 1, 1996, the final regulations resulting from these pro- 
posed regulatory texts would take precedence over any other conflicting 
provisions in Part 102 or elsewhere in the Customs Regulations but 
would not control origin determinations regarding textile and apparel 
products of Israel. 


Scope of “textile or apparel product”: 


Section 334(b) of the Act sets forth principles governing the deter- 
mination of the origin of “a textile or apparel product” for purposes of 
laws enforced by Customs. However, nowhere in the legislation is “tex- 
tile or apparel product” defined. Customs believes that the principles in 
section 334(b) were intended to be applicable to essentially the same 


goods to which Customs has applied the principles of § 12.130 of the 
Customs Regulations (19 CFR 12.130). 

Section 12.130, which Customs currently follows in determining the 
country of origin of textile products for most purposes, specifically 
states that its provisions cover textiles and textile products subject to 
section 204, Agricultural Act of 1956, as amended (7 U.S.C. 1854), that 
is, merchandise which is the subject of an international textile agree- 
ment. Customs has interpreted this to include all goods classifiable in 
Section XI of the HTSUS and all goods classifiable outside Section XI 
under a provision that has a textile and apparel category number desig- 
nation. However, Customs has ruled that while the provisions of 
§ 12.130 are specifically applicable only for international textile agree- 
ment purposes, the principles of § 12.130 are applicable to all textiles 
and textile products for all purposes (i.e., quota, marking and duty 
assessment). 

The United States is a signatory to the Agreement Establishing the 
World Trade Organization (the WTO Agreement) and to the Agree- 
ment on Textiles and Clothing annexed thereto. In the Annex to the 
Agreement on Textiles and Clothing, textile and clothing products are 
defined by means of a listing of subheadings in the international Har- 
monized Commodity Description and Coding System, or Harmonized 
System (which has been implemented in the United States in the 
HTSUS). The subheadings listed in the Annex to the Agreement on 
Textiles and Clothing include some provisions which presently do not 
have a textile and apparel category number currently associated with 
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them. They also do not include every provision contained in Harmo- 
nized System/HTSUS Section XI (which covers textiles and textile 
articles). 

Customs notes that sections 101(d)(4), 331 and 332 of the Act specifi- 
cally refer to the Agreement On Textiles And Clothing of the WTO 
Agreement. Moreover, section 332 of the Act amended the second sen- 
tence of section 204 of the Agricultural Act of 1956 to specifically autho- 
rize the President to issue, in order to carry out a multilateral 
agreement (“including but not limited to the Agreement on Textiles 
and Clothing” of the WTO Agreement), regulations governing the 
entry or withdrawal from warehouse of articles covered by such an 
agreement that are the products of countries which are not parties to 
the agreement or to which the United States does not apply the 
agreement. 

Customs believes that, in order to reflect the overall context in which 
section 334 of the Act was enacted, the regulations implementing the 
principles of section 334(b) must, with slight technical modifications, 
have reference to the subheadings listed in the Annex to the Agreement 
on Textiles and Clothing of the WTO Agreement. Customs believes 
that, in the absence of a specific statutory definition, Customs is 
required to determine the scope of section 334. In doing this, Customs 
has considered the wording of section 334, its development, and the con- 
text in which it was enacted. 

Accordingly, it is the position of Customs that the regulations imple- 
menting section 334(b) of the Act should apply to (1) all goods classifi- 
able in Section XI of the HTSUS and (2) with one exception, all goods 
classifiable under any subheading outside Section XI that is listed in the 
Annex to the Agreement on Textiles and Clothing of the WTO Agree- 
ment. This will avoid any possibility of interpreting “apparel product” 
to include apparel products consisting entirely of plastic or other non- 
textile component parts, which clearly are not intended to be covered by 
section 334 of the Act. 

The one exception to the subheadings listed in the WTO Agreement 
concerns subheading 9113.90 which provides for watch straps, watch 
bands, watch bracelets, and parts thereof. That subheading is further 
broken down in the HTSUS into two 8-digit subheadings, only one of 
which, subheading 9113.90.40, provides for goods of textile materials. 
Customs believes that it would be inappropriate to treat clearly nontex- 
tile goods as falling within the scope of “textile or apparel article” as 
used in section 334(b) of the Act. Accordingly, the definition of “textile 
or apparel product” in the proposed Part 102 regulatory texts set forth 
in this document includes a reference to subheading 9113.90.40 but 
does not refer to subheading 9113.90.80 which covers the remainder of 
the goods falling under subheading 9113.90. 

Customs recognizes that, by referring to the Agreement on Textiles 
and Clothing, the proposed rules of origin in this document will cover 
some goods not presently considered to be within the purview of 
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§ 12.130 (for example, wadding and gauze impregnated or coated with 
medicinals, umbrellas, automobile seat belts, parachutes, watch straps, 
doll clothing). 


General approach in proposed rules: 


Customs proposes to implement the section 334(b) origin principles 
within Part 102 as a new § 102.21. This proposed new § 102.21 includes 
an applicability provision (paragraph (a)) to clarify the scope of the sec- 
tion, various definitions of terms used in the section (paragraph (b)), 
five general origin rules (paragraph (c)) which apply in a hierarchical 
and sequential manner, a special provision for sets (paragraph (d)), and 
specific change in tariff classification rules (paragraph (e)) which apply 
for purposes of the second general origin rule. The proposed regulatory 
texts, and the section 334(b) principles which they implement, are dis- 
cussed in more detail below. 

Proposed § 102.21 would supersede those provisions of §§ 102.1 
through 102.20 for those products that fall within the scope of § 102.21, 
except for the purpose of identifying products of Israel for which 
§§ 102.1 through 102.20 will remain in effect. Customs expects that 
Part 102 will have been made effective for all imports prior to July 1, 
1996, when § 102.21 will become effective. 


Wholly obtained or produced: 


The first § 102.21 general origin rule (paragraph (c)(1)) provides that 
the country of origin of a textile or apparel product is the single country, 
territory, or insular possession in which the good was wholly obtained 
or produced. This rule sets forth the principle contained in section 
334(b)(1)(A) of the Act. The definition of “a good wholly obtained or 
produced” contained in present § 102.1(g) would apply for purposes of 
this proposed rule. 


Change in tariff classification: 


Where a textile or apparel product is not wholly obtained or produced 
in a single country, territory, or insular possession, the second general 
origin rule (paragraph (c)(2)) provides that the country of origin of such 
a good is the single country, territory, or insular possession in which 
each material incorporated in the good underwent an applicable 
change in tariff (HTSUS) classification specified in paragraph (e). The 
proposed tariff shift rules contained in paragraph (e) reflect the views of 
Customs on the results obtained when the principles of section 334(b) of 
the Act are applied to specific textile goods. Because Customs believes 
that the tariff shift approach represents the most transparent and pre- 
dictable method for determining origin under the principles contained 
in section 334(b) of the Act, an attempt has been made to reflect the 
application of those principles within the proposed tariff shift rules to 
the greatest extent practicable. 


Assembly versus cutting: 


Under the rulings presently issued by Customs, the country of origin 
of some textile products, particularly apparel products, is often deter- 
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mined on the basis of where the components thereof were cut to shape. 
Since promulgation of § 12.130 in 1984, it has been suggested to Cus- 
toms that cutting components from fabric is an extremely minor 
manufacturing operation and thus should not determine origin. The 
position of Customs in regard to cutting, however, was not predicated 
on the time or expense involved in that operation. Rather, it was based 
on the physical change of the fabric and the result of the cutting opera- 
tion—a change from material which could be used for a number of dif- 
ferent purposes to a garment part that was dedicated to a specific use in 
a specific type of garment. 

Under section 334(b)(1)(D) of the Act, which applies to all goods not 
covered by the preceding provisions of paragraph (b)(1) other than 
goods covered by the special rules of section 334(b)(2), a textile or 
apparel product has its origin in the country, territory, or possession in 
which it is wholly assembled from its component pieces. In addition, the 
“multicountry rule” of section 334(b)(3) of the Act discussed below 
refers to the place in which the most important assembly or manufac- 
turing process occurs or the last place in which important assembly or 
manufacturing occurs. 

In view of the overall approach taken in section 334(b) of the Act, 
including the fact that assembly is mentioned in three contexts as a pro- 
cess conferring origin while no mention whatsoever is made of cutting, 
and in view of its historical context, Customs believes that section 
334(b) was intended to eliminate cutting from playing any role in deter- 
mining the country of origin of textile and apparel products. Accord- 
ingly, many of the tariff shift rules contained in paragraph (e) of 
proposed new § 102.21 have been drafted to reflect this consideration. 
Fabric-making process: 


Section 334(b)(1)(C) of the Act provides that if the product is a fabric, 
its country of origin is the country, territory, or insular possession in 
which “the constituent fibers, filaments, or yarns are woven, knitted, 
needled, tufted, felted, entangled, or transformed by any other fabric- 
making process”. In view of the wording of this statutory provision, 
Customs proposes to define the term “fabric-making process” for pur- 
poses of proposed new § 102.21 as including only processes which 
advance basic materials (fibers, yarns, etc.) into a fabric, thereby 
excluding any process which starts with a fabric and ends up with a dif- 
ferent type of fabric. Because of the existence of spunbonded fabrics, 
which are produced by extruding polymers directly into fabric form, the 
term “polymers” has been included in the proposed definition. In addi- 
tion, since twine, cordage, or rope may be used to make a textile fabric 
(for example, a fabric of heading 5608), those terms have also been 
included in the proposed definition. 


Scope of “wholly assembled”: 


The “wholly assembled” principle of section 334(b)(1)(D) of the Act 
as discussed above has been assimilated into the tariff shift rules under 
paragraph (e) of proposed § 102.21. In addition, because the tariff shift 
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rules will not always yield an origin result, this principle has also been 
incorporated within the third general origin rule under paragraph (c) of 
proposed § 102.21 with specific reference to goods not knit to shape 
which are not covered by the special rules of section 334(b)(2) of the Act 
and thus remain subject to the section 334(b)(1)(D) principle. For pur- 
poses of § 102.21, Customs proposes a definition of “wholly assembled” 
which would embody the following principles: 

1. The entire good must be assembled, and the assembly must take 
place in a single country, territory, or insular possession. This is 
intended to reflect the concept of “wholly” and to ensure, consistent 
with the overall aim of the section 334(b) principles, the attribution of a 
good to only one country, territory, or insular possession. 

2. The assembly must, at a minimum, involve two separate compo- 
nents that are combined to form the good. Section 334(b)(1)(D) of the 
Act uses the terminology “wholly assembled * * * from its component 
pieces.” Since the statute uses the plural “pieces”, Customs believes 
that Congress intended that the assembled good incorporate more than 
one previously separate component. Accordingly, while it may be 
argued that folding a fabric over on itself and stitching that fold in place 
is an assembly, Customs does not believe that such a process constitutes 
an assembly “from its component pieces.” Also, Customs will not nor- 
mally consider materials used to join components (for example, sewing 
thread, rivets) as falling within the purview of the term “components” 
as that term is used in this context. 

3. Minor attachments and embellishments (for example, appliques, 
beads, spangles, embroidery, buttons) which do not appreciably affect 
the identity of the good are not required to be added to the good in the 
country, territory, or insular possession where the “component pieces” 
are assembled into the good in order for that good to qualify as “wholly 
assembled” in a single country, territory, or insular possession. This 
principle is included in the proposed definition because, once 
assembled, the product exists whether or not minor attachments and 
embellishments are attached and because Customs does not believe 
that Congress intended that a simple process, such as attaching a few 
buttons or beads to a good, should be allowed to nullify the assembly 
rule of origin principle. Moreover, Customs notes that the origin result 
would be the same even if the addition of minor attachments and embel- 
lishments were to disqualify the good from being “wholly assembled” in 
one country, territory, or insular possession. For example, where fabric 
from Country A is cut in Country B, all the cut pieces are assembled into 
a shirt in Country C, and the buttons are attached to the shirt in Coun- 
try D, even if it were argued that the shirt does not qualify as “wholly 
assembled” in Country C, that shirt would still have its origin in Coun- 
try C by application of the first “multicountry rule” under section 
334(b)(3) of the Act because Country C is the country in which the most 
important assembly or manufacturing process occurs. For essentially 
the same reasons, the proposed definition of “wholly assembled” also 
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contains an exception for minor subassemblies (for example, collars, 
cuffs, plackets, pockets). 


Special rules for certain HTSUS headings and subheadings: 

Section 334(b)(2)(A) of the Act provides that the origin of a good clas- 
sifiable under one of the HTSUS provisions enumerated therein “shall 
be determined under subparagraph (A), (B), or (C) of paragraph (1), as 
appropriate”. Subparagraph (A) provides for products “wholly 
obtained or produced” in a country, territory, or possession. Subpara- 
graph (B) provides rules for determining the country of origin of yarn, 
thread, twine, cordage, rope, cable, and braiding. Subparagraph (C) 
sets out a rule of origin for fabric. 

The words “as appropriate” in section 334(b)(2)(A) of the Act appear 
to have created some confusion regarding the application of that statu- 
tory provision. In this regard it has been suggested to Customs, for 
example, that because neither a bed sheet nor a comforter (each of 
which is classifiable in a tariff provision listed in section 334(b)(2)(A)) is 
a fabric, it would not be appropriate to determine the origin of the sheet 
or comforter by resorting to subparagraph (1)(C) which on its face cov- 
ers only fabric. Customs does not agree with this suggested interpreta- 
tion because all of the HTSUS provisions listed in section 334(b)(2)(A) 
cover goods that have been advanced beyond the form of (in other 
words, have been made from) yarn, thread, etc., or fabric. Accordingly, 
the suggested interpretation would make a nullity of section 
334(b)(2)(A). 

Customs believes that the words “as appropriate” in section 
334(b)(2)(A) of the Act are simply intended to alert the reader to use 
common sense. For example, when determining the origin of a bed sheet 
cut and finished in Country B from fabric woven in Country A, the 
appropriate rule is subparagraph (1)(C) which concerns the origin of 
fabrics. Subparagraph (1)(A) cannot be used because the sheet was not 
wholly produced in a single country, and subparagraph (1)(B), which 
concerns yarns, twine, etc., obviously is not applicable because the 
sheet is made from a fabric. The proposed tariff shift rules set forth in 
this document for goods classified in the HTSUS provisions enumer- 
ated in section 334(b)(2)(A) of the Act have been drafted to reflect this 
position. 

Knit-to-shape garments: 

Section 334(b)(2)(B) of the Act provides that “a textile or apparel 
product which is knit to shape” shall be considered to originate in the 
country, territory, or insular possession in which it is knit. This statu- 
tory provision is reflected in proposed § 102.21 both under the third 
general origin rule (paragraph (c)(3)) and in the tariff shift rules under 
paragraph (e). 

While § 12.130(e)(2)(iii) of the Customs Regulations presently 
addresses the assembly of “knit-to-shape component parts”, section 
334(b)(2)(B) of the Act applies the knit-to-shape concept to the 
imported article as a whole. Because of the wording used in § 12.130, the 
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present position of Customs is that if a garment contains at least one 
major knit-to-shape component, the presence of that component will 
preclude the assembly of that garment from conferring origin. 

Customs believes that the phrase “knit to shape” should be defined 
for purposes of proposed new § 102.21. Accordingly, focusing on the 
entire article (as opposed to the components comprising that article), 
Customs proposes to define the phrase “knit to shape” as referring to a 
good with an exterior surface wholly comprised of fabric knitted 
directly to the shape used in the good (except for neck and front opening 
trim), with no consideration being given to minor cutting or trimming. 
This means that if an article consists of more than one component, all 
exterior components (except for neck and front opening trim) must be 
formed by knitting into the general shape that they are found in the 
article in order for the knitting to confer origin. 


Multicountry rule: 


In some cases the proposed tariff shift rules were drafted to reflect an 
origin result that would be reached for specific goods by application of 
the “multicountry rule” contained in section 334(b)(3) of the Act. The 
“multicountry rule” provides that where the origin of a good cannot be 
determined under the general or special rules set forth in section 
334(b)(1) or (2) of the Act, the good shall be considered to have its origin 
either in the country, territory, or insular possession in which the most 
important assembly or manufacturing process occurs or (in effect, if 
two or more equally important assembly or manufacturing processes 
are attributable to different countries, territories or insular posses- 
sions) in the last country, territory, or insular possession in which 
important assembly or manufacturing occurs. The two parts of this 
“multicountry rule” are also set forth separately as the proposed fourth 
(paragraph (c)(4)) and fifth (paragraph (c)(5)) general origin rules in 
recognition of the fact that the tariff shift rules will not always yield an 
origin result. 


Treatment of sets: 


A set is two or more articles, each classifiable under a different tariff 
heading, which, when packaged together, meet a particular need or 
carry out a specific activity. As such, the entire set is usually classifiable 
as a unit under a single tariff subheading. In T.D. 91-7, 25 Cust. Bull. 7 
(1991), Customs determined that each component not substantially 
transformed as a result of its inclusion in a set must be individually 
marked to indicate its own country of origin. This marking require- 
ment is applicable to all goods, not just textiles. In addition, in order to 
prevent circumvention of international textile agreements, Customs, 
at the direction of the Committee for the Implementation of Textile 
Agreements, has for years been requiring that textile components of a 
set be broken out on a Customs Form 7501 (Customs Entry/Entry Sum- 
mary) to meet quota/visa requirements. 

Section 334(b) of the Act, and the legislative history relating thereto, 
are silent on the determination of the country of origin of sets. Customs 
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believes that this omission was not inadvertent and that Congress 
intended that the present practice of Customs continue for purposes of 
applying the origin principles contained in section 334(b). Accordingly, 
Customs proposes to include in new § 102.21 a paragraph (d) to provide 
that in the case of goods which are classifiable as sets and which include 
one or more components that are textile or apparel products, the coun- 
try, territory, or insular possession of origin of each such textile or 
apparel component shall be determined separately under the rules set 
forth in paragraph (c) of § 102.21. 


COMMENTS 

Before adopting the proposed amendments as a final rule, consider- 
ation will be given to any written comments (preferably in triplicate) 
timely submitted to Customs. Comments submitted will be available 
for public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations (31 CFR 
1.4), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), on reg- 
ular business days between the hours of 9:00 a.m. and 4:30 p.m. at the 
Regulations Branch, Office of Regulations and Rulings, Franklin 
Court, 1099 14th Street, N.W., Suite 4000, Washington, DC. 


EXECUTIVE ORDER 12866 


This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 


REGULATORY FLEXIBILITY ACT 
Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that, if adopted, the proposed amendments will 
not have a significant economic impact on a substantial number of 
small entities. Accordingly, the proposed amendments are not subject to 
the regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 


PAPERWORK REDUCTION ACT 

The collection of information requirements contained in this notice 
of proposed rulemaking have been submitted to the Office of Manage- 
ment and Budget for review in accordance with the Paperwork Reduc- 
tion Act of 1980 (44 U.S.C. 3504(h)). Comments on the collection of 
information should be sent to the Office of Management and Budget, 
Attention: Desk Officer for the Department of the Treasury, Office of 
Information and Regulatory Affairs, Washington, DC 20503. A copy 
should also be sent to Customs at the address set forth previously. 

The collection of information in these proposed regulations is in 
§ 10.25. This information is used by Customs to determine whether 
articles assembled abroad from textile components cut to shape in the 
United States from foreign fabric are entitled to reduced or duty-free 
treatment under section 334(b)(4)(A) of the Act or under the CBI. The 
likely respondents are business organizations including importers, 
exporters, and manufacturers. 


Estimated total annual reporting and/or recordkeeping burden: 750 
hours. 
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Estimated average annual burden per respondent/recordkeeper: 1.5 
hours. 


Estimated number of respondents and/or recordkeepers: 500. 
Estimated annual frequency of responses: 2,000. 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


LisT OF SUBJECTS 

19 CFR Part 10 

Customs duties and inspection, Imports, Reporting and recordkeep- 
ing requirements. 
19 CFR Part 12 

Customs duties and inspection, Labeling, Marking, Reporting and 
recordkeeping requirements, Textiles and textile products. 
19 CFR Part 102 


Customs duties and inspections, Imports, Reporting and recordkeep- 
ing requirements, Rules of origin, Trade agreements. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


For the reasons stated above, it is proposed to amend Parts 10, 12 and 
102, Customs Regulations (19 CFR Parts 10, 12 and 102), as set forth 
below. 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The general authority citation for Part 10 and the specific author- 
ity citations for $$ 10.191-10.198 continue to read, and a specific 
authority citation for §§ 10.25 and 10.26 is added to read, as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1321, 1481, 1484, 1498, 1508, 1623, 
1624; 


* * * * * * 


Sections 10.25 and 10.26 also issued under 19 U.S.C. 3592; 
* Ok * * * ok 


* 


Sections 10.191-10.198 also issued under 19 U.S.C. 2701 et seq.; 


* * * * * * * 


2. Sections 10.25 and 10.26 are added under the heading “Articles 
Assembled Abroad with United States Components” to read as follows: 
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§ 10.25 Textile components cut to shape in the United States 
and assembled abroad. 


Where a textile component is cut to shape (but not to length, width, or 
both) in the United States from foreign fabric and exported to another 
country, territory, or insular possession for assembly into an article that 
is then returned to the United States and entered, or withdrawn from 
warehouse, for consumption on or after July 1, 1996, the value of the 
textile component shall not be included in the dutiable value of the 
article. For purposes of determining whether a reduction in the dutiable 
value of an imported article may be allowed under this section: 

(a) The terms “textile component” and “fabric” have reference only 
to goods covered by the definition of “textile or apparel product” set 
forth in § 102.21(b)(4) of this chapter; 

(b) The operations performed abroad on the textile component shall 
conform to the requirements and examples set forth in § 10.16 insofar 
as they may be applicable to a textile component; and 

(c) The valuation and documentation provisions of §§ 10.17, 10.18, 
10.21 and 10.24 shall apply. 


§ 10.26 Articles assembled or processed in a beneficiary 
country in whole of U.S. components or ingredients; 
articles assembled in a beneficiary country from textile 
components cut to shape in the United States 


(a) No article (except a textile article, apparel article, or petroleum, or 
any product derived from petroleum, provided for in heading 2709 or 
2710, Harmonized Tariff Schedule of the United States (HTSUS)) shall 
be treated as a foreign article or as subject to duty: 

(1) If the article is assembled or processed in a beneficiary country in 
whole of fabricated components that are a product of the United States; 
or 

(2) If the article is processed in a beneficiary country in whole of 
ingredients (other than water) that are a product of the United States; 
and 

(3) Neither the fabricated components, materials or ingredients after 
their exportation from the United States, nor the article before its 
importation into the United States, enters into the commerce of any 
foreign country other than a beneficiary country. 

(b) No article (except a textile or apparel product) entered, or with- 
drawn from warehouse, for consumption on or after July 1, 1996, shall 
be treated as a foreign article or as subject to duty: 

(1) If the article is assembled in a beneficiary country in whole of tex- 
tile components cut to shape (but not to length, width, or both) in the 
United States from foreign fabric; or 

(2) If the article is assembled in a beneficiary country in whole of both 
textile components described in paragraph (b)(1) and components that 
are products of the United States; and 

(3) Neither the components after their exportation from the United 
States, nor the article before its importation into the United States, 
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enters into the commerce of any foreign country other than a benefi- 
ciary country. 

(c) For purposes of this section: 

(1) The terms “textile article”, “apparel article”, and “textile or 
apparel product” cover all articles, other than footwear and parts of 
footwear, that are classifiable in an HTSUS subheading which carries a 
textile and apparel category number designation; 

(2) The term “beneficiary country” has the meaning set forth in 
§ 10.191(b)(1); and 

(3) Acomponent or an article shall be deemed to have not entered into 
the commerce of any foreign country other than a beneficiary country 
if: 

(i) The component was shipped directly from the United States to a 
beneficiary country, or the article was shipped directly to the United 
States from a beneficiary country, without passing through the terri- 
tory of any non-beneficiary country; or 

(ii) Where the component or article passed through the territory of a 
non-beneficiary country while en route to a beneficiary country or the 
United States: 

(A) The invoices, bills of lading, and other shipping documents per- 
taining to the component or article show a beneficiary country or the 
United States as the final destination and the component or article was 
neither sold at wholesale or retail nor subjected to any processing or 
other operation in the non-beneficiary country; or 

(B) The component or article remained under the control of the cus- 
toms authority of the non-beneficiary country and was not subjected to 
operations in that non-beneficiary country other than loading and 
unloading and activities necessary to preserve the component or article 
in good condition. 

3. In § 10.195, paragraphs (d) and (e) are redesignated as paragraphs 
(e) and (f) respectively and a new paragraph (d) is added to read as fol- 
lows: 


§ 10.195 Country of origin criteria. 


* * * * * * * 


(d) Textile components cut to shape in the U.S. The percentage 
referred to in paragraph (c) of this section may be attributed in whole or 
in part to the cost or value of a textile component that is cut to shape 
(but not to length, width, or both) in the US. (including the Common- 
wealth of Puerto Rico) from foreign fabric and exported to a beneficiary 
country for assembly into an article that is then returned to the U.S. and 
entered, or withdrawn from warehouse, for consumption on or after 
July 1, 1996. For purposes of this paragraph, the terms “textile compo- 
nent” and “fabric” have reference only to goods covered by the defini- 
tion of “textile or apparel product” set forth in § 102.21(b)(4) of this 


chapter. 
x * * * * * * 





48 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 23, JUNE 7, 1995 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The authority citation for Part 12 continues to read in part as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 
* 


* ok * * * * 


Sections 12.130 and 12.131 also issued under 7 U.S.C. 1854; 
* * * * * * 


* 

2. In § 12.130: 

a. the last sentence of paragraph (b) is amended by adding after “Mex- 
ico” the words “, and the origin of textile and apparel products covered 
by § 102.21 of this chapter,”; 

b. the last sentence of the introductory text of paragraph (d) is 
amended by adding after “Mexico” the words “, and the origin of textile 
and apparel products covered by § 102.21 of this chapter,”; and 

c. the introductory text of paragraph (e)(1) is amended by adding 
after “Mexico” the words “and except for textile and apparel products”. 


PART 102—RULES OF ORIGIN 
1. The authority citation for Part 102 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1624, 3314, 3592. 

2. Section 102.0 is amended by removing the word “This” at the 
beginning of the first sentence and adding, in its place, the words 
“Except in the case of goods covered by § 102.21, this” and by adding a 
sentence at the end to read as follows: 


§ 102.0 Scope. 


* * * The rules for determining the country of origin of textile and 
apparel products set forth in § 102.21 apply for the foregoing purposes 
and for the other purposes stated in that section. 

2. Section 102.11 is amended by adding an introductory paragraph 
before paragraph (a) to read as follows: 


§ 102.11 General rules. 


The following rules shall apply for purposes of determining the coun- 
try of origin of imported goods other than textile and apparel products 
covered by § 102.21. 

* * * * * * * 


3. Section 102.21 is added to read as follows: 


§ 102.21 Textile and apparel products. 


(a) Applicability. Except for purposes of determining whether goods 
originate in Israel or are the growth, product, or manufacture of Israel, 
and except as otherwise provided for by statute, the provisions of this 
section shall control the determination of the country of origin of 
imported textile and apparel products for purposes of the Customs laws 
and the administration of quantitative restrictions. The provisions of 
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this section shall apply to goods entered, or withdrawn from warehouse, 
for consumption on or after July 1, 1996. 

(b) Definitions. The following terms shall have the meanings indi- 
cated when used in this section: 

(1) Country of origin. The term “country of origin” means the coun- 
try, territory, or insular possession in which a good originates or of 
which a good is the growth, product, or manufacture. 

(2) Fabric-making process. A “fabric-making process” is any 
manufacturing operation which begins with polymers, fibers, fila- 
ments (including strips), yarns, twine, cordage, or rope, and results ina 
textile fabric. 

(3) Knit to shape. The term “knit to shape” applies to any good with an 
exterior surface area wholly comprised of one or more fabrics knitted or 
crocheted directly to the shape used in the good (except for fabric used 
for trimming the neck or front opening). Minor cutting or trimming of 
fabric will not affect the determination of whether a good is “knit to 
shape.” 

(4) Textile or apparel product. A “textile or apparel product” is any 
good classifiable in Chapters 50 through 63, Harmonized Tariff Sched- 
ule of the United States (HTSUS), and any good classifiable under one 
of the following HTSUS headings or subheadings: 


3005.90 6503 
3921.12.15 6504 
3921.13.15 6505.90 
3921.90.2550 6601.10-99 
4202.12.40-80 7019.10.15 
4202.22.40-80 7019.10.28 
4202.32.40-95 7019.20 
4202.92.15-30 8708.21 
4202.92.60-90 8804 
6405.20.60 9113.90.40 
6406.10.77 9404.90.10 
6406.10.90 9404.90.80-95 
6406.99.15 9502.91 

6501 9612.10.9010 
6502 


(5) Wholly assembled. The term “wholly assembled” when used with 
reference to a good means that all components, of which there must be 
at least two, preexisted in essentially the same condition as found in the 
finished good and were combined to form the finished good in a single 
country, territory, or insular possession. Minor attachments and minor 
embellishments (for example, appliques, beads, spangles, embroidery, 
buttons) not appreciably affecting the identity of the good, and minor 
subassemblies (for example, collars, cuffs, plackets, pockets), will not 
affect the status of a good as “wholly assembled” in a single country, ter- 
ritory, or insular possession. 

(c) General rules. Subject to paragraph (d) of this section, the country 
of origin of a textile or apparel product shall be determined by sequen- 
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tial application of paragraphs (c)(1) through (5) of this section and, in 
each case where appropriate to the specific context, by application of 
the additional requirements or conditions of §§ 102.12 through 102.19 
of this part. 

(1) The country of origin of a textile or apparel product is the single 
country, territory, or insular possession in which the good was wholly 
obtained or produced. 

(2) Where the country of origin of a textile or apparel product cannot 
be determined under paragraph (c)(1) of this section, the country of ori- 
gin of the good is the single country, territory, or insular possession in 
which each foreign material incorporated in that good underwent an 
applicable change in tariff classification, and/or met any other require- 
ment, specified for the good in paragraph (e) of this section. 

(3) Where the country of origin of a textile or apparel product cannot 
be determined under paragraph (c)(1) or (2) of this section: 

(i) Ifthe good was knit to shape, the country of origin of the good is the 
single country, territory, or insular possession in which the good was 
knit; or 

(ii) If the good was not knit to shape and the good was wholly 
assembled in a single country, territory, or insular possession, the coun- 
try of origin of the good is the country, territory, or insular possession in 
which the good was wholly assembled. 

(4) Where the country of origin of a textile or apparel product cannot 
be determined under paragraph (c)(1), (2) or (3) of this section, the 
country of origin of the good is the single country, territory, or insular 
possession in which the most important assembly or manufacturing 
process occurred. 

(5) Where the country of origin of a textile or apparel product cannot 
be determined under paragraph (c)(1), (2), (3) or (4) of this section, the 
country of origin of the good is the last country, territory, or insular pos- 
session in which an important assembly or manufacturing process 
occurred. 

(d) Treatment of sets. Where a good classifiable in the HTSUS as a set 
includes one or more components that are textile or apparel products 
and a single country of origin for all of the components of the set cannot 
be determined under paragraph (c) of this section, the country of origin 
of each component of the set that is a textile or apparel product shall be 
determined separately under paragraph (c) of this section. 

(e) Specific rules by tariff classification. The following rules shall 
apply for purposes of determining the country of origin of a textile or 
apparel product under paragraph (c)(2) of this section: 
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Tariff shift and/or other requirements 





3005.90 


3921.12.15 

3921.13.15 
3921.90.2550 
4202.12.40-4202.12.80 


4202.22.40-4202.22.80 


4202.32.40-4202.32.95 


4202.92.15-4202.92.30 


If the good contains pharmaceutical substances, a 
change to subheading 3005.90 from any other 
heading; or If the good does not contain phar- 
maceutical substances, a change to subhead- 
ing 3005.90 from any other heading, except 
from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 
through 5408, 5512 through 5516, 5601 
through 5603, 5801 through 5804, 5806, 5809, 
pote 5906 through 5907, and 6001 through 
6002. 


A change to subheading 3921.12.15 from any 
other headin 

A change to su heeding 3921.13.15 from any 
other heading. 

Achange to subheading 3921.90.2550 from any 
other heading. 

A change to subheading 4202.12.40 through 
4202.12.80 from any other heading, pro vided 
that the change is the result of the good being 
wholly assembled in a single coun try, terri- 
tory, or insular possession. 

A change to subheading 4202.22.40 through 
4202.22.80 from any other heading, pro vided 
that the change is the result of the good being 
wholly assembled in a single coun try, terri- 
tory, or insular possession. 

A change to subheading 4202.32.40 through 
4202.32.95 from any ot So heading, pro vided 
that the change is the result of the good being 
wholly assembled in a single coun try, terri- 
tory, or insular possess 

A change to subbeoding 4 4202.92.15 through 
4202.92.30 from any other heading, pro vided 
that the change is the result of the good being 
wholly assembled in a single coun try, terri- 
tory, or insular possession. 

A change to subheading 4202.92.60 through 
4202.92.90 from any other heading, pro vided 
that the change is the result of the good being 
wholly assembled in a single coun try, terri- 
tory, or insular possession. 

A change to heading 5001 through 5002 from 
any other chapter. 

Achange to heading 5003 from any other head- 
ing, provided that the change is the result of 
garnetting. If the change to heading 5003 is 
not the result of garnetting, the country of ori- 
gin of the good is the country of origin of the 
good prior to its becoming waste. 

(1) If the good is of staple fibers, a change to 
heading 5004 through 5006 from any head ing 
outside that group, provided that the change 
is the result of a spinning process. 

(2) If the good is of fi come 4 a change to head- 
ing 5004 through 5006 from any heading out- 
side that group, provided that the change is 
the result of an extrusion process 

A change to heading 5007 from any other head- 
ing. provided that the change is the result of 

abric-making process. 

A change to hediies 5101 through 5103 from 
any other chapter. 
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Tariff shift and/or other requirements 





A change to heading 5104 from any other 
heading. 

A change to heading 5105 from any other 
chapter. 

A change to heading 5106 through 5110 from 
any heading outside that group, provided that 
the change is the result of a spinning process. 

A change to heading 5111 through 5113 from 
any heading outside that group, provided that 
the change is the result of a fabric-making 
process. 

A change to heading 5201 from any other 
chapter. 

A change to heading 5202 from any other head- 
ing, provided that the change is the result of 
garnetting. If the change to heading 5202 is 
not the result of garnetting, the country of ori- 
gin of the good is the country of origin of the 
good prior to its becoming waste. 

A change to heading 5203 from any other 
chapter. 

A change to heading 5204 through 5207 from 
any heading outside that group, provided that 
the change is the result of a spinning process. 

A change to heading 5208 through 5212 from 
any heading outside that group provided the 
change is the result of a fabric-making 
process. 

(1) Except for waste, a change to heading 5301 
through 5305 from any other chapter. 

(2) For waste, a change to heading 5301 through 
5305 from any heading outside that group, 
provided that the change is the result of gar- 
netting. If the change is not the result of gar- 
netting, the country of origin of the good is the 
country of origin of the good prior to its 
becoming waste. 

A change to heading 5306 through 5307 from 
any heading outside that group, provided that 
the change is the result of a spinning process. 

(1) Except for paper yarns, a change to heading 
5308 from any other heading, provided that 
the change is the result of a spinning process. 

(2) For paper yarns, a change to heading 5308 
from any other heading, except from heading 
4707, 4801 through 4806, 4811, and 4818. 

5309-5311 A change to heading 5309 through 5311 from 
any heading outside that group, provided that 
the change is the result of a fabric-making 
process. 

5401-5406 A change to heading 5401 through 5406 from 
any other heading, provided that the change 
is the result of an extrusion process. 

5407-5408 A change to heading 5407 through 5408 from 
any heading outside that group, provided that 
the change is the result of a fabric-making 
process. 

5501-5502 A change to heading 5501 through 5502 from 
any other chapter, provided that the change is 
the result of an extrusion process. 

5503-5504 A change to heading 5503 through 5504 from 
any other chapter, except from Chapter 54. 
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Tariff shift and/or other requirements 





A change to heading 5505 from any other head- 
ing, provided that the change is the result of 
garnetting. If the change is not the result of 
garnetting, the country of origin of the good is 
the country of origin of the good prior to its 
becoming waste. 

5506-5507 A change to heading 5506 through 5507 from 
any other chapter, except from Chapter 54. 

5508-5511 A change to heading 5508 through 5511 from 
any heading outside that group, provided that 
the change is the result of a spinning process. 

5512-5516 A change to heading 5512 through 5516 from 
any heading outside that group, provided that 
the change is the result of a fabric-making 
process. 

(1) A change to wadding of heading 5601 from 
any other heading, except from heading 5105, 
5203, and 5501 through 5507. 

(2) A change to flock, textile dust, mill neps, or 
articles of wadding, of heading 5601 from any 
other heading or from wadding of heading 
5601. 

A change to heading 5602 through 5603 from 
any heading outside that group, provided that 
the change is the result of a fabric-making 

Trocess. 

(1) Ifthe textile component is of continuous fila- 
ments, including strips, a change of those fila- 
ments, including strips, to heading 5604 from 
any other heading, except from heading 5001 
through 5007, 5401 through 5408, and 5501 
through 5502, and provided that the change is 
the result of an extrusion process. 

(2) If the textile ie aa is of staple fibers, a 
change of those fibers to heading 5604 from 
any other heading, except from heading 5004 
through 5006, 5106 through 5110, 5204 
through 5207, 5306 through 5308, and 5508 
through 5511, and provided that the change is 
the result of a spinning process. 

5605-5606 If the good is of continuous filaments, including 
strips, a change of those filaments, including 
strips, to heading 5605 through 5606 from any 
other heading, except from heading 5001 
through 5007, 5401 through 5408, and 5501 
through 5502, and provided that the change is 
the result of an extrusion process; or 

If the good is of staple fibers, a change of those 
fibers to heading 5605 through 5606 from any 
other heading, except from heading 5106 
through 5110, 5204 through 5207, 5306 
through 5308, and 5508 through 5511, and 
sconied that the change is the result of a 
spinning process. 

If the good is of continuous filaments, including 
strips, a change of those filaments, including 
strips, to heading 5607 from any other head- 
ing, except from heading 5001 through 5007, 
5401 through 5406, and 5501 through 5511, 
and provided that the change is the result of 
an extrusion process; or 
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Tariff shift and/or other requirements 





If the good is of staple fibers, a change of those 
fibers to heading 5607 from any other head- 
ing, except from heading 5106 through 5110, 
5204 through 5207, 5306 through 5308, and 
5508 through 5511, and provided that the 
change is the result of a spinning process. 

(1) Achange to netting of heading 5608 from any 
other heading, except from heading 5804, and 
provided that the change is the result of a fab- 
ric-making process. 

(2) A change to fishing nets or other made up 
nets of heading 5608: 

(a) If the good does not contain nontextile 
attachments, from any other heading, except 
from heading 5804 and 6002, and provided 
that the change is the result of a fabric-mak- 
ing process; or 

(b) If the good contains nontextile attachments, 
from any heading, including a change from 
another good of heading 5608, provided that 
the change is the result of the good being 
wholly assembled in a single country, terri- 
tory, or insular possession. 

(1) Ifthe good is of continuous filaments, includ- 
ing strips, a change of those filaments, includ- 
ing strips, to heading 5609 from any heading, 
except from heading 5001 through 5007, 5401 
through 5406, 5501 through 5502, and 5604 
through 5607, and provided that the changeis 
the result of an extrusion process. 

(2) If the good is of staple fibers, a change of 
those fibers to heading 5609 from any other 
heading, except from heading 5106 through 
5110, 5204 through 5207, 5306 through 5308, 
5508 through 5511, and 5604 through 5607, 
and provided that the change is the result of 
a spinning process 

5701-5705 A change to heading 5701 through 5705 from 
any other chapter. 

5801-5803 A change to heading 5801 through 5803 from 
any other heading, including a heading within 
that group, except from heading 5007, 5111 
through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 
through 5516, and 6002, and provided that the 
change is the result of a fabric-making pro- 


cess. 

Achange to subheading 5804.10 from any other 
heading, except from heading 5608, and pro- 
vided that the change is the result of a fabric- 
making process. 

A change to subheading 5804.21 through 
5804.30 from any other agers | provided 

a 


that the change is the result of a fabric-mak- 
ing process. 

A change to heading 5805 from any other head- 
ing, except from heading 5007, 5111 through 
5113, 5208 through 5212, 5309 through 5311, 
5407 through 5408, and 5512 through 5516, 
and provided that the change is the result of 
a fabric-making process. 
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A change to heading 5806 from any other head- 
ing, except from heading 5007, 5111 through 
5113, 5208 through 5212, 5309 through 5311, 
5407 through 5408, 5512 through 5516, and 
5801 through 5803, and provided that the 
change is the result of a fabric-making 
process. 

A change to heading 5807 from any other chap- 
ter, except from heading 5007, 5111 through 
5113, 5208 through 5212, 5309 through 5311, 
5407 through 5408, 5512 through 5516, 5602 
through 5603, and 6001 through 6002, and 
subheading 6307.90, and provided that the 
change is the result of a fabric-making 
process. 

5808.10 (1) Ifthe good is of continuous filaments, includ- 
ing strips, a change of those filaments, includ- 
ing strips, to subheading 5808.10 from an 
heading, except from heading 5001 inoonh 
5007, 5401 through 5406, 5501 through 5502, 
and 5604 through 5607, and provided that the 
change is the result of an extrusion process. 

(2) If the good is of staple fibers, a change of 
those fibers to heading 5808.10 from any 
other heading, except from heading 5106 
through 5113, 5204 through 5212, 5306 
through 5311, 5401 through 5408, 5508 
ae 5516, and 5604 through 5607, and 
provided that the change is the result of a 


spinning process. 
5808.90 (1) For ornamental fabric trimmings, a change 


to subheading 5808.90 from any other chap- 
ter, except from heading 5007, 5111 through 
5113, 5208 through 5212, 5309 through 5311, 
5407 through 5408, and 5512 through 5516, 
and provided that the change is the result of 
a fabric-making process. 

(2) For nonfabric ornamental trimmings: 

(a) If the trimming is of continuous filaments, 
including strips, a change to subheading 
5808.90 from any other heading, except from 
heading 5001 through 5007, 5401 through 
5408, 5501 through 5502, and 5604 through 
5607, and provided that the change is the 
result of an extrusion process; or 

(b) If the trimming is of staple fibers, a change 
to subheading 5808.90 from any other head- 
ing, except from heading 5106 through 5113, 
5204 through 5212, 5306 through 5311, 5401 
through 5408, 5508 through 5516, and 5604 
through 5607, and provided that the change is 
the result of a spinning process. 

(3) For tassels, pompons and similar articles: 

(a) If the good been wholly assembled in a 
single country, territory, or insular posses- 
sion, a change to subheading 5808.90 from 
any other heading; 
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5808.90 (b) If the good has not been wholly assembled in 
a single country, territory, or insular posses- 
sion and the good is of staple fibers, a change 
to subheading 5808.90 from ed other head- 
ing, except from heading 5004 through 5006, 
5106 through 5110, 5204 through 5207, 5306 
through 5308, and 5508 through 5511, and 
5604 through 5607, and provided that the 
change is the result of a spinning process; or 

(c) If the good has not been wholly assembled in 
a single country, ee or insular posses- 
sion and the good is of filaments, including 
strips, a change to subheading 5808.90 from 
any other heading, except from heading 5001 
through 5007, 5401 through 5406, and 5501 
through 5502, and provided that the change is 
the result of an extrusion process. 

Achange to heading 5809 from any other head- 
ing, except from heading 5007, 5111 through 
5113, 5208 through 5212, 5309 through 5311, 
5407 ‘through 5408, 5512 through 5516, 5801 
a 5802, 5804, and 5806, and provided 
that the change i is the result of a fabric-mak- 
ing process. 

5810.10 Achange to subheading 5810.10 from any other 
heading. 

5810.91-5810.99 A change to subheading 5810.91 through 
5810.99 from any other chapter, except from 
heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 
through 5408, 5512 through 5516, 5602 
through 5603, 5608, 5903, 5907, and 6001 
through 6002, and provided that the change is 
the result of a fabric-making process. 

A change to heading 5811 from any other head- 
ing, except from heading 5007, 5111 through 
5113, 5208 through 5212, 5309 through 5311, 
5407 through 5408, 5512 through 5516, 5601 
through 5604, 5801 through 5804, 5806, 5809 
through 5810, 5903, 5907, and 6001 through 
6002, and subheading 6307.90, and provided 
that the change is the result of a fabric-mak- 
ing process. 

5901-5903 A change to heading 5901 through 5903 from 
any other heading, including a heading within 
that group, except from heading 5007, 5111 
through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 
through 5516, 5803, 5806, 5808, and 6002, 
and provided that the change is the result of 
a fabric-making process. 

Achange to heading 5904 from any other head- 
ing, provided that the change is the result of 
the good being wholly assembled in a single 
country, territory, or insular possession. 

A change to heading 5905 from any other head- 
ing, except from heading 5007, 5111 through 
5113, 5208 through 5212, 5309 through 5311, 
5407 through 5408, 5512 through 5516, 5603, 
5803, 5806, 5808, and 6002, and provided that 
the change is the result of a fabric-making 
process. 
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5906-5907 A change to heading 5906 through 5907 from 
any other chapter, except from heading 5007, 
5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 
through 5516, 5806, 5808, and 6002, and pro- 
vided that the change is the result of a fabric- 
making process. 

(1) Except for yarns, twine, cord, and braid, a 
change to heading 5908 from any other head- 
ing, except from heading 5007, 5111 through 
5113, 5208 through 5212, 5309 through 5311, 
5407 through 5408, 5512 through 5516, 5801 
through 5802, 5806, 5808, and 6001 through 
6002. 





(2) For yarns, twine, cord, and braid: 

(a) Ifthe good is of continuous filaments, includ- 
ing strips, a change to heading 5908 from any 
other heading, except from heading 5001 
through 5007, 5401 through 5406, and 5501 
through 5502, and provided that the change is 
the result of an extrusion process; or 

(b) If the good is of staple fibers, a change to 
heading 5908 from any other heading, except 
from heading 5106 through 5110, 5204 
through 5207, 5306 through 5308, and 5508 
potas 5511, and 5605 through 5607, and 
provided that the change is the result of a 
spinning process. 

Achange to heading 5909 from any other chap- 
ter, except from heading 5007, 5111 through 
5113, 5208 through 5212, 5309 through 5311, 
5407 through 5408, 5512 through 5516, 5603, 
5801 through 5804, 5806, 5808, and 6001 
through 6002, and provided that the good does 
not contain armor or accessories of nontextile 
material and provided that the change is the 
result of a fabric-making process; or 

A change to textile hosepiping with armor or 
accessories of nontextile material, of heading 
5909, from any heading, including a change 
from another good of heading 5909, provided 
that the change is the result of the good being 
wholly assembled in a single country, terri- 
tory, or insular possession. 

(1) For belts and belting of braid, rope, or cord: 

(a) If the good is of continuous filaments, includ- 
ing strips, a change of those filaments, includ- 
ing strips, to heading 5910 from any other 
heading, except from heading 5001 through 
5006, 5401 through 5406, and 5501 through 
5502, and provided that the change is the 
result of an extrusion process; or 

(b) If the good is of staple fibers, a change of 
those fibers to heading 5910 from any other 
heading, except from heading 5106 through 
5110, 5204 through 5207, 5306 through 5308, 
and 5508 through 5511, and provided that the 
change is the result of a spinning process. 
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(2) For fabric belting and blets, not braids and 
not combined with nontextile comonents, 
whether or not reinforced with metal or other 
material, a change to heading 5910 from any 
other heading, except from heading 5007, 
5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 
through 5516, 5602 through 5603, 5801 
through 5804, 5806, 5808 through 5809, and 
6001 through 6002, and provided the change 
is the result of a fabric-making process. 

(3) For fabric belts, including belts of braided 
materials, combined with nontextile compo- 
nents, whether or not reinforced with metal 
or other material, a change to heading 5910 
from any heading, including a change from 
another good of heading 5910, provided that 
the change is the result of the good being 
wholly assembled in a — country, terri- 
tory, or insular possessio 


5911.10-5911.40 A change to su bello. "5911.10 through 


5911.90 


5911.40 from any other heading, except from 
heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 
through 5408, 5512 through 5516, 5602 
through 5603, 5801 through 5804, 5806, and 
6001 through 6002, and — that the 
change is the result of a fabric-making pro- 
cess. 

(1) For goods of yarn, rope, cord, braid: 

(a) Ifthe good is of continuous filaments, includ- 
ing strips, a change of those filaments, includ- 
ing strips, to subheading 5911.90 from any 
other heading, except from heading 5001 
through 5006, 5401 through 5406, and 5501 
through 5502, and provided that the change is 
the result of an extrusion process; or 

(b) If the good is of staple fibers, a change of 
those fibers to subheading 5911.90 from any 
other heading, except from heading 5106 
through 5110, 5204 through 5207, 5306 
through 5308, and 5508 through 5511, and 
provided that the change is the result of a 
spinning process. 

(2) Ifthe good is a fabric, a change to subheading 
5911.90 from any other heading, except from 
er 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 
through 5408, 5512 through 5516, 5602 
through 5603, 5801 through 5804, 5806, 5809, 
and 6001 through 6002, and provided that the 
change is the result of a fabric-making pro- 
cess. 


(3) If the — is a made up article, a change to 
ing 


subhea: 5911.90 from any heading, includ- 
ing a change from another good of heading 
5911, provided that the change is the result of 
the good being wholly assembled in a single 
country, territory, or insular possession. 
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6001-6002 A change to heading 6001 through 6002 from 
any heading outside that group, provided that 
the change is the result of a fabric-making 


process. 

6101-6117 (1) If the good is not knit to shape and consists 
of two or more component parts, a change to 
an assembled good of heading 6101 through 
6117 from unassembled components, pro- 
vided that the change is the result of the good 
being wholly assembled in a single country, 
territory, or insular possession. 

(2) If the good is not knit to shape and does not 
consist of two or more component parts, a 
change to heading 6101 through 6117 from 
any heading outside that group, except from 
jose 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 
a 5408, 5512 through 5516, 5806, 5809 
through 5811, 5903, 5906 through 5907, and 
6001 through ‘6002, ‘and subhea ing 6307. 90, 
and provided that the change is the result of 
a fabric-making process. 

(3) If the good is knit to shape, a change to head- 
ing 6101 through 6117 from any heading out- 
side that group, provided that the knit-to- 
shape components are knit in a single country, 
territory, or insular possession. 

6201-6208 (1) If the good consists of two or more com 
nent parts, a change to an assembled good of 
heading 6201 through 6208 from unas- 
sembled components, provided that the 
change is the result of the good being wholly 
assembled in a single country, territory, or 
insular possession. 

(2) If the good does not consist of two or more 
component parts, a change to heading 6201 
through 6208 from any heading outside that 

group, except from heading 5007, 5111 
through 5113, 5208 through 5212, 5309 
through 5311, 5407 ‘nena 5408, 5512 
through 5516, 5602 through 5603, 5801 
through 5806, 5809 through 5811, 5903, 5906 
through 5907, and 6217, and subheading 
6307.90, and provided that the change is the 
result of a fabric-making process. 

6209.10.0000-6209.20.5035 (1) If the good consists of two or more 
pms nent parts, a change to an assembled 
of subheading 6209.10.0000 through 
6209. 20.5035 from unassembled components, 
pro vided that the change is the result of the 
good being wholly assembled in a single coun 
try, territory, or insular possession. 

(2) If the "does not consist of two or more 
component parts, a change to subheading 
6209.10.0000 through 6209.20.5035 from any 
other heading, except from heading 5007, 
5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 
through 5516, 5602 through 5603, 5801 
through 5806, 5809 through 5811, 5903, 5906 
through 5907, and 6217, and subheading 
6307.90, and provided that the change is the 
result of a fabric-making process. 
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6209.20.5040 A change to subheading 6209.20.5040 from any 
other heading, except from heading 5007, 
5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 
through 5516, 5602 through 5603, 5801 
through 5806, 5809 through 5811, 5903, 5906 
through 5907, and 6217, and subheading 
6307.90, and provided that the change is the 
result of a fabric-making process. 

6209.20.5045-6209.90.9000 (1) If the good consists of two or more 
—— parts, a change to an assembled 
good of subheading 6209.20.5045 through 
6209.90.9000 from unassembled components, 
provided that the change is the result of the 
good being wholly assembled in a single coun- 
try, territory, or insular possession. 

(2) If the good does not consist of two or more 
component parts, a change to subheading 
6209.20.5045 through 6209.90.9000 from any 
other heading, except from heading 5007, 
5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 
through 5516, 5602 through 5603, 5801 
through 5806, 5809 through 5811, 5903, 5906 
through 5907, and 6217, and subheading 
6307.90, and provided that the change is the 
result of a fabric-making process. 

6210-6212 (1) If the good consists of two or more compo- 
nent parts, a change to an assembled good of 
heading 6210 through 6212 from unas- 
sembled components, provided that the 
change is the result of the good being wholly 
assembled in a single country, territory, or 
insular possession. 

(2) If the good does not consist of two or more 
component parts, a change to heading 6210 
through 6212 from any heading outside that 
group, except from heading 5007, 5111 
through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 
through 5516, 5602 through 5603, 5801 
through 5806, 5809 through 5811, 5903, 5906 
through 5907, 6001 through 6002, and 6217, 
and subheading 6307.90, and provided that 
the change is the result of a fabric-making 
process. 

6213-6214 A change to heading 6213 through 6214 from 
any other heading, except from heading 5007, 
5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 
through 5516, 5602 through 5603, 5801 
through 5806, 5809 through 5811, 5903, 5906 
through 5907, and 6217, and subheading 
6307.90, and provided that the change is the 
result of a fabric-making process. 

6215-6217 (1) If the good consists of two or more compo- 
nent parts, a change to an assembled good of 
heading 6215 through 6217 from unas- 
sembled components, provided that the 
change is the result of the good being wholly 
assembled in a single country, territory, or 
insular possession. 
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6215-6217 (2) If the good does not consist of two or more 
component parts, a change to heading 6215 
through 6217 from any heading outside that 

group, except from heading 5007, 5111 
through 5113, 5208 through 5212, 5309 
through 5311, 5407 duenm 5408, 5512 
through 5516, 5602 through 5603, 5801 
through 5806, 5809 through 5811, 5903, 5906 
through 5907, and 6217, and subheading 
6307.90, and provided that the change is the 
result of a fabric- -making process. 

6301-6306 A change to heading 6301 through 6306 from 
any heading outside that group, except from 
heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 
through 5408, 5512 through 5516, 5602 
through 5603, 5801 through 5806, 5809 
through 5811, 5903, 5906 through 5907, and 
6001 through 6002, and subheading 6307.90, 
and provided that the change is the result of 
a fabric-making process. 

6307.10 Achange to subheading 6307.10 from any other 
heading, except from heading 5007, 5111 
taeda 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 
through 5516, 5602 through 5603, 5801 
through 5804, 5806, 5809 through 5811, 5903, 
5906 through 5907, and 6001 through 6002, 
and provided that the change is the result of 
a fabric-making process. 

6307.20 Achange to subheading 6307.20 from any other 





heading, spams that the change is the 


result of the good being wholly assembled in 
a single country, territory, or insular pos- 
session. 

6307.90 Achange to subheading 6307.90 from any other 
heading, except from heading 5007, 5111 
through 5113, 5208 through 5212, 5309 
through 531 1, 5407 through 5408, 5512 
through 5516, 5602 through 5603, 5801 
through 5804, 5806, 5807 through 5811, 5903, 
5906 through 5907, and 6001 through 6002, 
and provided that the change is the result of 
a fabric-making process. 

A change to heading 6308 from any other head- 
ing, except from heading 5007, 5111 through 
5113, 5208 through 5212, 5309 through 5311, 
5407 through 5408, 5512 through 5516, 5602 
through 5603, 5801 through 5804, 5806, 5809 
through 5811, 5903, 5906 through 5907, and 
6001 through 6002, and provided that the 
change is the result of a fabric-making 
process. 

6309-6310 The country, territory, or insular possession in 
= the good was last collected and pack- 

for shipment. 

6405.20.60 A ; ange to subheading 6405.20.60 from any 
other heading, provided that the change is the 
result of the good being wholly assembled in 
a single country, territory, or insular pos- 
session. 
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6406.10.77 (1) If the good consists of two or more compo- 
nents, a change to subheading 6406.10.77 
from any other heading, provided that the 
change is the result of the good being wholly 
assembled in a single country, territory, or 
insular possession. 

(2) If the good does not consist of two or more 
components, a change to subheading 
6406.10.77 from any other heading, except 
from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 
through 5408, 5512 through 5516, 5602 
through 5603, 5608, 5801 through 5804, 5806, 
5808 through 5810, 5903, 5906 through 5907, 
and 6001 through 6002, and provided that the 
change is the result of a fabric- making 
process. 

6406.10.90 (1) If the good consists of two or more compo- 
nents, a change to subheading 6406.10.90 
from any other heading, provided that the 
change is the result of the good being wholly 
assembled in a single country, territory, or 
insular possession. 

(2) If the good does not consist of two or more 
components, a change to subheading 
6406.10.90 from any other heading, except 
from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 
through 5408, 5512 through 5516, 5602 
through 5603, 5608, 5801 through 5804, 5806, 
5808 through 5810, 5903, 5906 through 5907, 
and 6001 through 6002, and provided that the 
change is the result of a fabric- making 
process. 

6406.99.15 (1) If the good consists of two or more compo- 
nents, a change to subheading 6406.99.15 
from any other heading, provided that the 
change is the result of the good being wholly 
assembled in a single country, territory, or 
insular possession. 

(2) If the good does not consist of two or more 
components, a change to subheading 
6406.99.15 from any other heading, except 
from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 
through 5408, 5512 through 5516, 5602 
through 5603, 5608, 5801 through 5804, 5806, 
5808 through 5810, 5903, 5906 through 5907, 
and 6001 through 6002, and provided that the 
change is the result of a fabric- making 
process. 

(1) If the good consists of two or more compo- 
nents, a change to heading 6501 from any 
other heading, provided that the change is the 
result of the good being wholly assembled in 
a single country, territory, or insular pos- 
session. 

(2) If the good does not consist of two or more 
components, a change to heading 6501 from 
any other heading, except from heading 5603, 
and provided that the change is the result of 
a fabric-making process. 
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(1) If the good consists of two or more compo- 
nents, a change to heading 6502 from any 
other heading, provided that the change is the 
result of the good being wholly assembled in 
a single country, territory, or insular posses- 


sion. 

(2) If the good does not consist of two or more 
components, a change to heading 6502 from 
any other heading, except from heading 5007, 
5111 through 5113, 5208 through 5212, 5407 
through 5408, 5512 through 5516, 5602 
through 5603, 5608, 5801 through 5804, 5806, 
5808 through 5810, 5903, 5906 through 5907, 
and 6001 through 6002, and provided that the 
change is the result of a fabcic-cnukinds pro- 


cess. 

(1) If the good consists of two or more compo- 
nents, a change to heading 6503 from any 
other heading, provided that the change is the 
result of the good being wholly assembled in 
a single country, territory, or insular posses- 
sion. 

(2) If the good does not consist of two or more 
components, a change to heading 6503 from 
any other heading, except from heading 5603, 
and provided that the change is the result of 
a fabric-making process. 

(1) If the good consists of two or more compo- 
nents, a change to heading 6504 from any 
other heading, provided that the change is the 
result of the good being wholly assembled in 
a single country, territory, or insular posses- 


sion. 

(2) If the good does not consist of two or more 
components, a change to heading 6504 from 
any other heading, except from heading 5007, 
5111 through 5113, 5208 through 5212, 5407 
through 5408, 5512 through 5516, 5602 
through 5603, 5608, 5801 through 5804, 5806, 
5808 through 5810, 5903, 5906 through 5907, 
and 6001 through 6002, and provided that the 
change is the result of a fabric-making pro- 


cess. 

6505.90 (1) If the good consists of two or more compo- 
nents, a change to subheading 6505.90 from 
any other heading, provided that the change 
is the result of the good being wholly 
assembled in a single country, territory, or 
insular possession. 

(2) If the good does not consist of two or more 
components, a change to subheading 6505.90 
from any other heading, except from heading 
5007, 5111 through 5113, 5208 through 5212, 
5407 through 5408, 5512 through 5516, 5602 
through 5603, 5608, 5801 through 5804, 5806, 
5808 through 5811, 5903, 5906 through 5907, 
and 6001 through 6002, and provided that the 
change is the result of a fabric-making pro- 
cess. 
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6601.10-6601.91 


7019.10.15 


7019.10.28 


7019.20 


8708.21 


A change to subheading 6601.10 through 
6601.91 from any other heading, provided 
that the change is the result of the good being 
wholly assembled in a single country, terri- 
tory, or insular possession. 

(1) If the good is of filaments, a change to sub- 
heading 7019.10.15 from any other heading, 
provided that the change is the result of an 
extrusion process. 

(2) If the good is of staple fibers, a change to sub- 
heading 7019.10.15 from any other subhead- 
ing, except from subheading 7019.10.30 
through 7019.10.90 and 7019.31 through 
7019.90, and provided that the change is the 
result of a inning process. 

(1) If the ood j is of filaments, a change to sub- 
heading 7019.10.28 from any other heading, 
provided that the change is the result of an 
extrusion process 

(2) Ifthe good is of staple fibers, a change to sub- 
heading 7019.10.28 from any other subhead- 
ing, except from subheading 7019.10.30 
through 7019.10.90 and 7019.31 through 
7019.90, and provided that the change is the 
result of a —- process. 

Achange to subheading 7019.20 from any other 
heading, provided that the change is the 
result of a fabric-making process. 

(1) For seat belts not combined with nontextile 
components, a change to subheading 8708.21 
from any other heading, except from heading 
5007, 5111 through 5113, 5208 through 5212, 
5309 through 5311, 5407 through 5408, and 
5512 through 5516, and provided that the 
change is the result of a fh abric-making pro- 


cess. 

(2) For seat belts combined with nontextile com- 
ponents, a change to an assembled good of 
subheading 8708.21 from unassembled com- 

ponents, ghee that the change is the 


rendit of the good being wholly assembled in 
a single country, territory, or insular posses- 
sion. 

(1) If the good consists of two or more com 
nent parts, a change to an assembled good of 
heading 8804 from unassembled components, 
provided that the change is the result of the 
good being wholly assembled in a single coun- 
try, territory, or insular possession. 

(2) If the good does not consist of two or more 
component parts, a change to heading 8804 
from any other heading, except from heading 
5007, 5111 through 5113, 5208 through 5212, 
5309 through 5311, 5407 through 5408, 5512 
pee, aber 5603, 5801 through 5804, 5806, 
5809 through 5811, 5903, 5906 through 5907, 
and 6001 through 6002, and subheading 
6307.90, and provided that the change is the 
result of a fabric- making process. 
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Tariff shift and/or other requirements 


9113.90.40 (1) If the good consists of two or:more compo- 
nent parts, a change to an assembled good of 
subheading 9113.90.40 from unassembled 
components, provided that the change is the 
result of the good being wholly assembled in 
a single country, territory, or insular posses- 





sion. 

(2) If the good does not consist of two or more 
component parts, a change to subheading 
9113.90.40 from any other heading, except 
from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 
through 5408, 5512 through 5516, 5603, 5801 
through 5802, 5806, 5809, 5903, 5906 through 
5907, and 6001 through 6002, and sub head- 
ing 6307.90, and provided that the change is 

the result of a fabric-making process. 
9404.90.10 A change to subheading 9404.90.10 from any 
other heading, except from heading 5007, 
5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 
through 5516, 5602 through 5603, 5801 
through 5806, 5809 through 5811, 5903, 5906 
through 5907, and 6001 through 6002, and 
subheading 6307.90, and provided that the 
change is the result of a fabric-making pro- 


cess. 

9404.90.80-9404.90.95 A change to subheading 9404.90.80 through 
9404.90.95 from any other heading, except 
from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 
through 5408, 5512 through 5516, 5602 
through 5603, 5801 through 5806, 5809 
through 5811, 5903, 5906 through 5907, and 
6001 through 6002, and subheading 6307.90, 
and provided that the change is the result of 
a fabric-making process. 

9502.91 A change to an assembled good of subheading 
9502.91 from unassembled components, pro- 
vided that the change is the result of the good 
being wholly assembled in a single country, 
territory, or insular possession. 

9612.10.9010 A change to subheading 9612.10.9010 from any 
other heading, except from heading 5007, 
5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 
through 5516, 5603, 5806, 5903, 5906 through 
5907, and 6002, and provided that the change 
is the result of a fabric-making process. 





GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: May 15, 1995. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, May 23, 1995 (60 FR 27378)] 
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(Slip Op. 95-90) 
METER S.PA., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 95-04-00371 
(Dated May 11, 1995) 


ORDER 


TSOUCALAS, Judge: Upon consideration of the Consent Motion of 
Plaintiff Meter S.p.A. for leave of Court to correct ministerial errors, 
and the entire record, it is hereby 

ORDERED that plaintiff's motion is granted; and it is further 

ORDERED that the Department of Commerce, International Trade 
Administration (“ITA”) is directed to correct with respect to Meter 
S.p.A. (1) the calculation of Meter’s cost of manufacturing by applying 
the computed adjustment percentage only to variable overhead costs 
and (2) the calculation of Meter’s general and administrative expense by 
removing the adjustment for “severence costs,” in Antifriction Bearings 
(Other Than Tapeed Roller Bearings) and Parts Thereof From Italy; 
Final Results of Antidumping Administrative Reviews and Revocation 
in Part of an Antidumpting Duty Order, 60 Fed. Reg. 10959; and it is 
fuirther 

ORDERED that ITA shalll publish amended final results incorporating 
these corrections in the Federal Register within forty-five days of the 
entry of this order; and it is further 

ORDERED that alparties to this action are granted leave to file 
amended complaints to take into account any changes in the final result 
resulting from the ITA’s actions pursuant to this Order, within thirty 
days of the publication of the amended final results. 
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(Slip Op. 95-91) 


Ap Hoc CommMITTEE OF AZ-NM-TX-FL PRODUCERS OF GRAY PORTLAND 
CEMENT AND NATIONAL CEMENT Co. OF CALIFORNIA, PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND CEMEX, S.A., DEFENDANT-INTERVENOR 


Consolidated Court No. 93-05-00273 


[Remand determination of the International Trade Administration remanded. ] 


(Dated May 15, 1995) 


King & Spalding (Joseph W. Dorn, Michael P Mabile and Gregory C. Dorris) for 
plaintiffs. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (John S. Groat), 
Duane W. Layton, Senior Attorney, Office of the Chief Counsel for Import Administration, 
United States Department of Commerce, of counsel, for defendant. 

Manatt, Phelps & Phillips (Irwin P Altschuler, David R. Amerine, Ronald M. Wisla and 
Claudia G. Salzberg) for defendant-intervenor. 


OPINION 


RESTANI, Judge: This matter is before the court following a remand 
order. See Ad Hoc Comm. of AZ-NM-TX-FL Producers of Gray Portland 
Cement v. United States, 865 F. Supp. 857, 867 (Ct. Int’] Trade 1994) 
(“Ad Hoc I”). The court ordered the International Trade Administration 
of the United States Department of Commerce (“Commerce”) to (1) 
reconsider its selection of particular best information available (“BIA”) 
data for reclassified sales and added materials costs, (2) apply its new 
value-added tax (“VAT”) adjustment methodology, and (3) consider 
CEMEX, S.A.’s (“CEMEX”) claimed deductions for its pre-sale home 
market transportation costs under the circumstances of sales (“COS”) 
provision. CEMEX challenges Commerce’s Final Results of Redeter- 
mination Pursuant to Court Remand (“Remand Results”) dated Janu- 
ary 5, 1995.! 


A. Applicability of Adverse BIA to Reclassified ESP Sales: 


In Ad Hoc I, Commerce requested remand to correct its selection of 
BIA, asserting that 


use as BIA of the weighted-average of all the ESP adjustments to 
ESP sales properly reported by CEMEX resulted in Commerce, (a) 
not using actual expense data timely reported by CEMEX for cer- 
tain ESP adjustments for these ESP sales, and (b) including certain 
adjustments that could not have been applicable to these ESP sales. 


865 F Supp. at 865-66. On remand, Commerce used the actual expense 
data for adjustments to the reclassified ESP sales and made no ESP 
adjustments other than those applicable to those sales. Remand Results 
at 7. In addition, Commerce used as BIA the highest amount reported 


1 CEMEX does not challenge Commerce’s reconsideration of its selection of BIA for added materials costs. CEMEX 
also does not contest Commerce’s reclassification of three exporter’s sales price (“ESP”) transactions as purchase price 
(“PP”) transactions. Thus, Commerce’s redetermination as to these issues is sustained. 





U.S. COURT OF INTERNATIONAL TRADE 5 


for indirect selling expenses, exclusive of further-manufacturing 
expenses, incurred on CEMEX’s ESP transactions. Id. 

As the court has found Commerce’s application of adverse BIA to 
CEMEX to be appropriate, Ad Hoc I, 865 F. Supp. at 865, CEMEX’s 
reassertion of arguments raised in Ad Hoc I are rejected. The court fur- 
ther rejects CEMEX’s contention that Commerce’s selection of BIA 
should have been made based upon geographical considerations. As 
CEMEX has not proven any unusual distortive effects of the selection, 
the court finds no error with Commerce’s selection of BIA based on sales 
occurring outside of the regions in which the reclassified ESP sales were 
made. Commerce has broad discretion in determining the appropriate 
adverse BIA. Krupp Stahl A.G. v. United States, 822 F. Supp. 789, 
792-93 (Ct. Int’] Trade 1993). Finding no other error, the court sustains 
Commerce’s application of adverse BIA for CEMEX’s indirect selling 
expenses for the reclassified ESP sales.” 


B. Deduction of Pre-Sale Home Market Transportation Expenses: 


As to its second challenge, CEMEX contests Commerce’s treatment of 
pre-sale home market transportation expenses as indirect expenses. In 
Ad Hoc I, the court approved of the deduction of pre-sale home market 
transportation expenses under the COS provision in ESP comparisons, 
subject to the ESP offset cap, and in PP comparisons if the expenses 
were shown to be directly related to sales in the home market. 865 
F Supp. at 862-63. Thus, the court remanded this issue to Commerce to 


determine to what extent CEMEX’s pre-sale home market transporta- 
tion expenses may be deducted as a COS adjustment in the calculation of 
foreign market value (“FMV”). Id. at 863. 

In the final remand results, Commerce stated that 


[in order to determine whether pre-sale movement expenses are 
direct, [Commerce] examines the respondent’s pre-sale warehous- 
ing expenses, since the pre-sale movement charges incurred in posi- 
tioning the merchandise at the warehouse are, for analytical 
purposes, inextricably linked to pre-sale warehousing expenses. If 
pre-sale warehousing is an indirect expense, then, in the absence of 
contrary evidence, pre-sale movement expenses should also be 
treated as an indirect expense. 


Remand Results at 3. Commerce determined that CEMEX had not 
incurred any pre-sale warehousing expenses as a direct selling expense. 
In support of this finding, Commerce relied upon CEMEX’s failure to 
claim any warehousing expenses as a direct selling expense under the 
COS provision, and CEMEX’s statement, in its December 23, 1991 ques- 
tionnaire response, that it incurred no post-sale warehousing 


2 CEMEX also contests Commerce’s “use of a per ton amount for indirect selling expenses, instead of a percentage 
average for all other indirects.” Def. Int.’s Comments on Commerce’s Final Remand Results at 9. As this argument was 
not raised in the underlying administrative review, the court will not permit CEMEX to raise this argument now. 
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expenses.? Id. Consequently, Commerce treated “the expense of trans- 
porting the cement to the warehouse * * * as an indirect expense.” Jd. 

CEMEX contends that classifying pre-sale transportation expenses 
on the basis of the direct or indirect nature of pre-sale warehousing 
expenses is erroneous. CEMEX asserts that in order to be entitled to a 
COS adjustment for a direct sales expense, all it need establish is that 
the expense is related to sales of the subject merchandise in the home 
market. CEMEX does not recognize a category of non-allowable indirect 
sales expenses (for PP comparisons). 

Commerce, on the other hand, attempts to make distinctions between 
direct and indirect sales expenses.‘ First, it is more likely that post-sales 
expenses will be considered direct, as actual sales can be identified once 
they exist. Second, Commerce does recognize certain pre-sale expenses 
as direct, but such circumstances are limited. For freight and warehouse 
expenses, those circumstances usually involve products channeled or 
customized for certain buyers.® Commerce concluded that CEMEX did 
not establish that pre-sale warehousing expenses were a direct expense, 
thus, in the absence of evidence to the contrary, expenses incurred in 
“transporting the cement to the warehouse [was] also not shown to bea 
direct expense.” See Ad Hoc Comm. of AZ-NM-TX-FL Producers of Gray 
Portland Cement v. United States, Slip Op. 94-152, at 3 (Sept. 26, 1994); 
accord Torrington Co. v. United States, Slip Op. 94-168, at 7 (Oct. 21, 
1994) (agreeing that in a PP comparison, “if the pre-sale warehousing 
expense is not shown to be a direct expense, then it follows that the pre- 
sale freight expense is also not shown to be a direct expense”). The court 
perceives no conflict with the statute or regulations in the application of 
this particular approach to this case. 

As to procedure, CEMEX argues that it never had the opportunity to 
present evidence as to the direct/indirect nature of its warehousing 
expenses, despite repeated requests by CEMEX that Commerce permit 
submission of such data on remand. CEMEX admits that it could have 
claimed pre-sale warehousing expenses as a direct expense in the origi- 
nal review proceeding.® See Def.-Int.’s Comments on Commerce’s Final 


3 In addition, CEMEX listed “warehousing expenses of cement plants” in its calculation of indirect selling expenses 
in its April 30, 1992 supplemental questionnaire response. See Apps. to Pls.’ Br. Resp. Def.-Int’s. Comments on Com- 
merce’s Remand Results, App. J at 24, App. K. 

4 See 19 CER. § 353.56(a)(1) (1993). That regulation provides, in pertinent part, that 


{iJn calculating [FMV], [Commerce] will make a reasonable allowance for a bona fide difference in the circum- 
stances of the sales compared * * *. In general, [Commerce] will limit allowances to those circumstances which 
bear a direct relationship to the sales compared. 

Id. 


5 See Stainless Steel Bar from Italy, 59 Fed. Reg. 66,921, 66,928 (Dep’t Comm. 1994) (final determ. of less than fair 
value (“LTFV”) sales) (allowing COS adjustment where pre-sale warehousing expenses incurred for designated 
amount of subject merchandise with certain specifications for particular customers); Polyethylene Terephthalate Film, 
Sheet, and Strip from Japan, 56 Fed. Reg. 16,300, 16,303 (Dep’t Comm. 1991) (final determ. of LTFV sales) (allowing 
COS adjustment for pre-sale warehousing expenses found to be directly related to sales on basis that expenses incurred 
and reported for specific products sold to specific customers). 

6 With respect to COS adjustments, Commerce’s original questionnaire provided that: “To the extent the circum- 
stances of sale, and thereby selling expenses, vary in connection with your domestic and U.S. sales, some adjustment 
may be appropriate.” Def.’s Resp. Def.-Int.’s Comments on Commerce’s Final Remand Results at 25 n.9. According to 
CEMEX, at the time of filing of its December 23, 1991 questionnaire response, Commerce allowed a COS adjustment 


for pre-sale warehousing expenses in only one instance. See supra note 5; Polyethylene Terephthalate Film, 56 Fed. Reg. 
at 16,303. 
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Remand Results at 16. At that time, however, ex-factory to ex-factory 
comparisons were allowed by Commerce, so the indirect versus direct 
expense distinction was not generally material. Nevertheless, it became 
very material on remand. 

In view of the classification of warehouse expenses as indirect in ques- 
tionnaire responses in the original review proceeding, and the court’s 
approval of the linking of transportation and warehousing expenses, 
CEMEX had the burden to support unlinking the expenses or classifica- 
tion of warehousing expenses as direct. On remand, Commerce accepted 
all of CEMEX’s submissions, over petitioners’ objections. Further, 
CEMEX submitted a coherent explanation of its views. This is not an 
issue on which a record was not made. Although Commerce did not ask 
for quantification of warehousing expenses, there is no evidence that it 
would not accept and consider any explanation CEMEX wished to sub- 
mit that would have made quantification relevant. 

As to substance, CEMEX contends that it submitted data supporting 
the conclusion that its pre-sale warehousing and transportation 
expenses were directly related to the sales of cement in the home mar- 
ket. Specifically, in its October 19 and December 5, 1994 submissions, 
CEMEX argued that, under its cement distribution system, warehous- 
ing of cement was dedicated to serving the demands of particular cus- 
tomers, thus pre-sale movement expenses could be directly tied to sales 
to those customers. See Admin. Pub. Doc. 2, at 24-26; Doc. 15, at 29-32. 
Commerce, however, was not persuaded by CEMEX’s only proffered 
example in support of its argument. 

CEMEX asserted that all sales during the period of Type II cement 
from its Guadalajara terminal were made to a single customer, with the 
exception of certain cement sold in June 1991. See Admin. Conf. Doe. 1, 
at 22. This, according to CEMEX, sufficiently establishes a direct rela- 
tionship to sales of the subject merchandise. In the final results, how- 
ever, Commerce determined that the Guadalajara “terminal acted as a 
distribution terminal from which regional orders were filled.” Remand 
Results at 24. This is an acceptable view of the record evidence. Thus, 
the court finds that it was not error to reject CEMEX’s attempt to treat 
all transportation expenses for shipment to certain customers as one 
continuous direct expense, despite pre-sale stops at warehouses. 

Finally, in its submissions to Commerce, CEMEX failed to provide 
data segregating pre-sale and post-sale freight expenses for home mar- 
ket sales from its Atotonilco plant via the Vallejo terminal to the ulti- 
mate customer. As a result, Commerce treated these expenses as 
indirect selling expenses. CEMEX contends that, pursuant to its 
request on remand, Commerce should have used other reported data as 
a proxy for the missing data. The court disagrees. As CEMEX failed to 
explain why the missing expense data could not be provided, the court 


finds that Commerce was justified in treating these expenses an indirect 
expenses. 
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C. VAT Adjustment: 


In Ad Hoc I, 865 F. Supp. at 863, the court directed Commerce to apply 
its new VAT methodology as approved in Torrington Co. v. United 
States, 853 F. Supp. 446, 448-49 (Ct. Int’] Trade 1994). Accord, e.g., 
Independent Radionic Workers v. United States, 862 F. Supp. 422, 426 
(Ct. Int’] Trade 1994) (approving Commerce’s new VAT methodology). 
Commerce followed the court’s direction. CEMEX now requests that 
the court reconsider its approval of Commerce’s new methodology. The 
court declines to do so, as CEMEX did not address this issue in a timely 
manner. 

Specifically, CEMEX contests the secondary adjustment in the new 
VAT methodology where Commerce “adjust([s] * * * the foreign market 
tax and the USP tax adjustment” to account for expenses deducted in 
calculating FMV and USP. See Remand Results at 4-5. CEMEX’s chal- 
lenges, however, to Commerce’s application of its new VAT methodology 
were not raised until the remand proceedings in this case. CEMEX also 
never raised objection to the court’s direction for Commerce to apply, on 
remand, the Torrington-approved VAT methodology.’ On the contrary, 
in a submission to Commerce on remand, CEMEX made an affirmative 
statement of support for the Torrington-approved methodology. See 
Admin. Pub. Doc. 2, at 6 (“[Commerce] should * * * apply its new /Tor- 
rington-approved VAT] methodology in accordance with the Court’s 
instructions.”). Thus, the court will not here consider for the first time 
general challenges to that methodology. 

As to the specific application of Torrington to these facts, CHMEX had 
an obligation, before it supported Torrington or acquiesced in it, to 
examine application of the new VAT methodology to its product if it 
wanted to claim an exception from the methodology for this case. 
CEMEX’s attempts to challenge the new VAT methodology now are 
untimely. In any case, the alleged odd effects created by the new VAT 
methodology are limited, even for CEMEX. 

CEMEX further contends that Commerce should have used a 
weighted-average VAT rate, rather than a flat 15 percent VAT rate. 
According to CEMEX, during the period of review, the applicable VAT 
rate was either 15 percent or 6 percent. In the final remand results, 
Commerce elected to use the 15 percent VAT rate “since this rate applies 
to almost all home market destinations.”® Remand Results at 13-14. 
The court orders recalculation to account for the 6 percent transactions. 


D. Correction of Computer Errors: 


CEMEX requests that the court remand Commerce’s remand deter- 
mination for correction of inadvertent computer programming errors 


7 At oral argument prior to remand, the court indicated it would direct Commerce to apply its new VAT methodology 
as used in the Avesta cases and the cases decided by the judge in Torrington. See Avesta Sheffield, Inc. v. United States, 
Slip Op. 94-53 (Mar. 31, 1994), remand determ. aff'd, Slip Op. 94-99 (June 14, 1994); Torrington, 853 F. Supp. at 
448-49. All parties apparently understood that the VAT methodology was the one described in Torrington, which was 
decided the previous May. 


8 On remand, petitioners requested that the 15 percent rate or the weighted-average VAT rate be applied. Remand 
Results at 13. 
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with regard to profit and the ESP offset cap. As these errors existed prior 
to the court’s remand order, CEMEX’s claims are rejected. 

CEMEX additionally argues that a new error resulted from Com- 
merce’s failure to re-run PP margin calculations after correction of 
errors to the ESP program. Commerce does not oppose correction of this 
error. Thus, the court remands this issue to Commerce for recalculation. 


CONCLUSION 


Commerce’s remand determination is sustained as to selection of BIA 
for CEMEX’s indirect expenses for the reclassified ESP sales. Com- 
merce’s treatment of pre-sale transportation expenses as indirect 
expenses is also sustained. Commerce is directed to recalculate 
CEMEX’s VAT adjustment to account for CEMEX’s lower VAT percent- 
age transactions. Commerce is further directed to recalculate CEMEX’s 
PP margin calculations. 

Remand results are due within 30 days hereof. The parties will be 
deemed to have no objections to the recalculations unless the objections 
are filed within 5 days of filing of the remand results. 





(Slip Op. 95-92) 


D & L Supply Co., GUANGDONG METALS & MINERALS IMporT & EXPORT 
Corp, U.V. INTERNATIONAL, SIGMA CorRP, SOUTHERN STAR, INC., CITY 
PIPE AND FOUNDRY, INC., LONG BEACH IRON WORKS, INC., AND OVERSEAS 
TRADE CORP, PLAINTIFFS v. UNITED STATES, DEFENDANT, AND ALHAMBRA 
Founpry INc., ALLEGHENY FouNDrRY Co., BINGHAM & TAYLOR DIVISION, 
VIRGINIA INDUSTRIES, INC., CHARLOTTE PIPE & FOUNDRY Co., EAST 
JORDAN IRON Works, INC., LEBARON FOUNDRY INC., MUNICIPAL 
CasTINGS, INC., NEENAH FouNDRY Co., OPELIKA FOUNDRY Co., INC., 
TYLER PIPE INDUSTRIES, INC., U.S. FOUNDRY & MANUFACTURING CoO., AND 
VULCAN FOUNDRY, INC., DEFENDANT-INTERVENORS 


Consolidated Court No. 92-06-00424 


Plaintiff D & L Supply Company challenges the Department of Commerce, Interna- 
tional Trade Administration’s (“Commerce”) redetermination on remand filed in this 
case, claiming it was not in accordance with law and unsupported by substantial evidence. 

Held: Plaintiff's motion is denied and, as Commerce’s actions were supported by sub- 
stantial evidence and in accordance with law, the redetermination on remand is affirmed. 

[Redetermination on remand affirmed and case dismissed. ] 


(Dated May 15, 1995) 


Cameron & Hornbostel (Dennis James, Jr.) for plaintiffs D & L Supply Co. and Guang- 
dong Metals & Minerals Import & Export Corporation. 

White & Case (Walter J. Spak and Vincent Bowen) for plaintiffs U.V. International, 
Sigma Corporation, Southern Star, Inc., City Pipe and Foundry, Inc. and Long Beach Iron 
Works, Inc. 
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Ross & Hardies (Jeffrey S. Neeley) for plaintiff Overseas Trade Corporation. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Marc E. Montalbine); of 
counsel: Jeffery C. Lowe, Attorney-Advisor, Office of the Chief Counsel for Import Admin- 
istration, U.S. Department of Commerce, for defendant. 

Collier, Shannon, Rill & Scott (Paul C. Rosenthal, Mary T. Staley and Robin H. Gilbert) 
for defendant-intervenors Alhambra Foundry Inc., Allegheny Foundry Co., Bingham & 
Taylor Division, Virginia Industries, Inc., Charlotte Pipe & Foundry Co., East Jordan Iron 
Works, Inc., Lebaron Foundry Inc., Municipal Castings, Inc., Neenah Foundry Co., Ope- 
lika Foundry Co., Inc., Tyler Pipe Industries, Inc., U.S. Foundry & Manufacturing Co. and 
Vulcan Foundry, Inc. 


OPINION 


TSOUCALAS, Judge: Plaintiff D & L Supply Company (“D & L’) chal- 
lenges the Department of Commerce, International Trade Administra- 
tion’s (“Commerce”) redetermination on remand filed in this case, Iron 
Construction Castings From the People’s Republic of China, Final 
Results of Redetermination Pursuant to Court Remand, Slip Op. 93-245 
(“Remand Results”). Specifically, D & L contests as unreasonable and 
an abuse of discretion Commerce’s use in this case of the rate from the 
preceding review of iron construction castings from the People’s Repub- 
lic of China as best information available (“BIA”), notwithstanding that 
Commerce recalculated the margins in the preceding case. 


BACKGROUND 
In D & L Supply Co. et al. v. United States, 17 CIT , 841 F Supp. 


1312 (1993), the Court remanded this case for, inter alia, Commerce to 
determine whether the original rate from the preceding review of iron 
construction castings is still appropriate for use as BIA after Commerce 
had recalculated the dumping margin in the preceding case. 

Commerce filed the Remand Results on June 6, 1994. Oral argument 
was held on August 12, 1994. 


DISCUSSION 


Commerce’s final results filed pursuant to a remand will be sustained 
unless that determination is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Alhambra 
Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 1252, 1255 
(1988). 

Pursuant to this Court’s remand, Commerce determined that the BIA 
provision of the antidumping statute, 19 U.S.C. § 1677e (1988), does not 
require Commerce to revise the BIA rate used in a review where that 
rate is subsequently recalculated upon Court order. Remand Results at 
4. Thus, Commerce found that, although the 92.74 percent rate of the 
preceding review was subsequently changed on remand, it was not rele- 
vant to whether it remains the appropriate rate to rely upon as BIA for 
this review. Remand Results at 17. Accordingly, Commerce continues to 
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rely upon the 92.74 percent rate from the 1989-90 review as BIA in this 
case. Remand Results at 21. 

D & Largues that Commerce erred by failing to adjust the rate in the 
instant case after the rate upon which it was based was changed on 
remand. D & L contends that Commerce’s position that 19 U.S.C. 
§ 1677e(c) does not require revision of the BIA rate used in a review 
where that rate is subsequently modified as a result of ongoing proceed- 
ings effectively ousts this Court of jurisdiction in reviews where BIA is 
an issue. Moreover, D & L argues that Commerce’s refusal to revise its 
BIA rate alters the purpose of the BIA provision from an investigative 
tool to a punishment. Plaintiff D & L Supply Company’s Comments on 
the Commerce Department’s Redetermination in Iron Construction 
Castings From the People’s Republic of China/1990-91 (“Plaintiff's 
Comments”) at 12-14. 

D & L interprets the Court’s remand instructions in D & L Supply 
Co.,17CIT__, 841 F Supp. 1312, as requiring Commerce to revise the 
rate from the prior review and then reevaluate the use of the rate from 
the preceding review. Accordingly, D & L argues Commerce has not fol- 
lowed the Court’s remand order. Plaintiff's Comments at 5-8. 

In addition, D & L claims that the rationale for not responding to a 
questionnaire because the responses would yield a dumping rate equal 
to or higher than BIA is not applicable here. D & L contends that the 
exporter in the instant case did not respond to the questionnaire 
because it had abandoned the United States market place and had no 
reason to comply. D & L claims that exporters do not know what margin 
will be applied because they do not know what methodology will be used 
for the calculations. D & Largues that, by determining that the BIA rate 
of 92.74 percent should not be adjusted in this case even though that 
rate was subsequently reduced to 31.05 percent in the prior review, 
Commerce adversely affects the U.S. importer, who had no control over 
the responses to the questionnaire, and not the Chinese exporter who 
did not respond to the questionnaire. Finally, D & L argues that it is 
inequitable to assign an 11.66 percent duty to MACHIMPEX Liaoning’s 
imports while assigning a 92.74 percent duty to Guangdong Metals & 
Minerals Import & Export Corporation (“Guangdong Minmetals”). 
Alternatively, D & L argues the appropriate rate under Commerce’s rea- 
soning would be 45.92 percent, the only final rate at the time the export- 
ers chose not to respond. Plaintiff's Comments at 2-4, 10-12. 

Commerce urges that its adherence to the 92.74 percent rate origi- 
nally applied is appropriate as BIA because it upholds the purposes for 
the BIA rule and overcomes administrative difficulties by barring 
changes in one period from affecting subsequent review periods. Defen- 
dant’s Rebuttal Comments in Support of Remand Results (“Commerce’s 
Rebuttal”) at 4-5. 

Commerce defends its redetermination decision by arguing that the 
exporter was aware that the BIA rate from the final results of the 
1989-90 review would be used in this case if those final results were 
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issued before the final results in the instant case. Commerce adds that 
the exporter decided it preferred to refuse to answer the questionnaire 
and be assigned the highest prior margin as BIA. Moreover, Commerce 
argues there is no evidence that the amended rate for the 1989-90 
review period more accurately reflects the exporter’s pricing practices 
than the original BIA rate from that review. Commerce asserts that the 
rate determined in the instant case is not incorrect but, as the name sug- 
gests, based upon the best information available at the time the deter- 
mination was made. Commerce’s Rebuttal at 5-8. 

Commerce refutes D & L’s claim that Commerce’s position in this 
case ousts this Court of jurisdiction where BIA is an issue and argues 
that the Court’s role in a BIA case is to determine whether the exporter 
failed to respond to an information request and if so, whether the rate 
determined by Commerce is supported by the administrative record. 
Furthermore, Commerce contends it used standard methodology to 
determine the dumping margin, it could not have considered rates that 
were determined subsequently, and it need not have considered the 
rates assessed to MACHIMPEX, an exporter that did not receive ade- 
quate notice of review. Commerce argues that D & L’s argument that the 
rate is suspect because it and not the non-responding exporter will have 
to pay the import duties is without merit. Commerce’s Rebuttal at 7-9. 

Finally, Commerce argues that it has adhered to the decision of this 
Court to “deem whether the rate from the preceding review is still 
appropriate for use as BIA,” D & L Supply, 17CIT at__, 841 F Supp. 
at 1315, and deemed that the original rate from the preceding review is 
indeed still appropriate. Commerce’s Rebuttal at 9-10. 

Defendant-intervenors, domestic industry, support Commerce’s deci- 
sion to retain the BIA rate of 92.74 percent and assert that, as the BIA 
rate was appropriate at the time of the final determination, it therefore 
remains appropriate. Domestic industry, citing Allied-Signal Aerospace 
Co. v. United States, 16 CIT 811, 814, 802 F Supp. 463, 465 (1992), rev'd, 
remanded, 996 F.2d 1185 (Fed. Cir. 1993), aff'd, 28 F3d 1188 (Fed. Cir. 
1994), cert. denied, 1995 U.S. LEXIS 100 (U.S. 1995), claims that the BIA 
rate does not have to be the most accurate rate, but merely a “usable” 
one when an exporter fails to respond. Domestic Industry’s Comments 
on the Commerce Department’s Remand Results (“Domestic Industry’s 
Comments”) at 1-3. 

Domestic industry contends that the only issue that should be before 
this Court and the only one over which it has jurisdiction is whether 
Commerce’s selection of a BIA rate at the time of its final results was 
lawful and supported by substantial evidence. In addition, Domestic 
Industry points out that Commerce’s methodology in this case has been 
upheld by the Federal Circuit in Allied-Signal Aerospace Co. v. United 
States, 996 F.2d 1185, 1191 (Fed.Cir. 1993), aff'd, 28 F 3d 1188 (Fed. Cir. 
1994), cert. denied, 1995 U.S. LEXIS 100 (U.S. 1995). Domestic Indus- 
try’s Response to Plaintiff D & L Supply Company’s Comments on the 
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Commerce Department’s Remand Results (“Domestic Industry’s 
Response”) at 4-6. 

In challenging D & L’s claim of unfairness, the domestic industry 
argues that who pays the dumping duties is irrelevant to what those 
dumping duties should be. Domestic Industry’s Response at 2-3. Domes- 
tic industry further argues that if Commerce were required to use an up- 
to-date amended prior rate as BIA then an importer could control the 
BIA rate and manipulate the administrative process by simply appeal- 
ing prior results on which they are based. Domestic Industry’s Com- 
ments at 2. Moreover, domestic industry contends that this would 
prohibit Commerce from relying on BIA rates from prior reviews, while 
rewarding non-complying respondents with delays and thwarting Con- 
gress’ goal of efficiently finishing determinations. Id. 

Whether Commerce may maintain a BIA rate based upon a margin 
that has since been recalculated pursuant to Court remand comes 
before this Court for the first time. 

The statute at issue, 19 U.S.C. § 1677e(c) (1988) states: 


In making their determinations under this subtitle, the adminis- 
tering authority and the Commission shall, whenever a party or any 
other person refuses or is unable to produce information requested 
in a timely manner and in the form required, or otherwise signifi- 
cantly impedes an investigation, use the best information other- 
wise available. 


That Commerce properly resorted to BIA is uncontroverted in this 
case. Pursuant to its normal methodology, Commerce determined the 
BIA rate by using: 


the higher of: (a) The highest rate assigned to any company in a pre- 
vious review or the determination of sales at less that [sic] fair 
value, or (b) the highest rate for a responding company with ship- 
ments during the review period. See 19 CFR 353.37(b). 


Certain Iron Construction Castings From the People’s Republic of 
China; Preliminary Results of Antidumping Duty Administrative 
Review, 57 Fed. Reg. 6,709 (February 27, 1992). 

At the time the preliminary results were published, Commerce used 
the rate of 45.92 percent from the 1988-89 administrative review 
because it was the highest final rate from a previous review. However, 
Commerce cautioned this was a preliminary BIA rate: 


If we determine to use BIA for the final results of this review, we 
may change the BIA rate used to reflect the final results of review 
for a more recent review period, the 1989-90 period, if such final 
results have been issued by that time. 


Id. at 6,710. Ultimately, Commerce did use the BIA rate calculated for 
Guangdong Minmetals in the final results of the 1989-90 review, which 
was 92.74 percent and published on March 27, 1992. Certain Iron 
Construction Castings From the People’s Republic of China; Final 
Results of Antidumping Duty Administrative Review, 57 Fed. Reg. 
24,245, 24,246 (June 8, 1992). That rate was subsequently appealed, 
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remanded due to error and recalculated. Pursuant to this Court’s deci- 
sion, Commerce redetermined the dumping rate for the 1989-90 review 
as 31.05 percent. Sigma Corp. et al. v. United States, 17CIT__—, 841 F 
Supp. 1275 (1993). 

To the extent that legislative history clarifies what Congress intended 
by best information available it provides only that Commerce “should 
always use the most up-to-date information available.” H.R. Rep. No. 
317, 96th Cong., Ist Sess. 77 (1979). Since the legislative history pro- 
vides little guidance, the Federal Circuit has found that Congress 
“explicitly left a gap” for Commerce to fill. Allied-Signal Aerospace Co., 
996 F.2d at 1191, citing Chevron U.S.A., Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 843-44 (1984). Therefore, this Court 
must grant Commerce’s determination of what constitutes BIA consid- 
erable deference. Id. 

From a general policy perspective as to the scope of this Court’s 
review of Commerce’s actions, the Court must give considerable weight 
to accuracy and “fairness.” Commerce’s investigations are designed to 
collect information that is as accurate as possible. See Florex v. United 
States, 13 CIT 28, 33, 705 F Supp. 582, 588 (1989). Thus, “affirming a 
final determination known to be based on incorrect data would not only 
perpetuate the error, but would also be contrary to legislative intent.” 
Koyo Seiko Co., Ltd. and Koyo Corp. of U.S.A. v. United States, 14 CIT 
___, 683, 746 F Supp. 1108, 1111 (1990) (emphasis in original). 

‘Judicial authority supports granting a request for remand if it fosters 
and promotes fundamental fairness.” Alhambra Foundry Co., 12 CIT at 
356, 685 F Supp. at 1262 (1988), citing ILWU Local 142 v. Donovan, 12 
CIT 87, 91, 678 F Supp. 307, 310 (1988). In this regard, the court has 
upheld the correction of clerical errors which affect the accuracy of a 
determination. See, e.g., Koyo Seiko Co., 14 CIT at 682, 746 F. Supp. at 
1110. 

Sometimes Commerce takes an “overly sweeping view of the author- 
ity it is granted.” Olympic Adhesives, Inc. v. United States, 899 F.2d. 
1565, 1571 (Fed. Cir. 1990). Although this Court must accord substan- 
tial deference to Commerce’s interpretation of a statute it administers, 
the court is empowered to remand a decision based upon an unreason- 
able construction of a statute. Borlem S.A.—Empreedimentos Indus- 
triais and FNV—Veiculos E Equipamentos S.A. v. United States, 913 
F.2d 933, 937 (Fed. Cir. 1990); Corning Glass Works v. United States Int’l 
Trade Comm’n, 799 F.2d 1559, 1565 (Fed. Cir. 1986). 

In addition, however, this Court must address the policy concerns spe- 
cific to the use of BIA and must, where Congress has been silent, grant 
considerable deference to Commerce’s expertise in its interpretation. 

First, this Court considers the discretion granted Commerce in 
resorting to BIA. Commerce may use the BIA rule as “an investigative 
tool, which that agency may wield as an informal club over recalcitrant 
parties or persons whose failure to cooperate may work against their 
best interests.” Atlantic Sugar Ltd. v. United States, 744 F.2d 1556, 1560 
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(Fed. Cir. 1984). Commerce has flexibility to determine what is best 
information depending upon the reasons for noncompliance. Rhone 
Poulenc, Inc. and Rhone Poulenc Chimie De Base, S.A. v. United States, 
899 F.2d 1185, 1191 (Fed. Cir. 1990), citing 19C.FR. § 353.51 (1988). The 
best information rule and Commerce’s flexibility to apply the non-com- 
pliance presumption encourages compliance, in addition to implement- 
ing the basic purpose of the statute, which is to determine current 
margins as accurately as possible. Id. 

Second, this Court considers Commerce’s discretion in selecting BIA. 
Significantly, this Court has stated BIA is not necessarily accurate 
information; rather, it is information which becomes usable due to a 
respondent’s failure to provide accurate information. Asociacion 
Colombiana de Exportadores de Flores v. United States, 13 CIT 13, 28, 
704 F Supp. 1114, 1126 (1989), aff'd, 901 F.2d 1089 (Fed. Cir. 1990), cert. 
denied, 498 U.S. 848 (1990). Commerce’s authority to select BIA is lim- 
ited only by an explanation of a rational relationship between the data 
chosen and the matter to which it is to apply. Manifattura Emmepi 
S.p.A. v. United States, 16 CIT 619, 624, 799 F. Supp. 110, 115 (1992); 
Neuweg Fertigung GmbH v. United States, 16 CIT 724, 729, 797 F. Supp. 
1020, 1024 (1992). Parties that do not participate in antidumping inves- 
tigations are not entitled to special considerations but must accept any 
rate which is reasonably accurate based upon the information of record. 
Smith Corona Corp. v. United States, 16 CIT 562, 566, 796 F Supp. 1532, 
1536 (1992). 

This Court has already held that Commerce may base BIA on a rate 
established in a prior review that is subject to challenge. D & L Supply 
Co., 17 CIT at __, 841 F. Supp. at 1314. Otherwise, a party could 
manipulate what could be considered as BIA by merely challenging a 
prior rate. Id. 

Finally, the Court considers the need for minimizing delay in produc- 
ing administrative reviews. The BIA provisions were among the 
“administrative reforms” enacted by Congress in the Trade Agree- 
ments Act of 1979, Pub. L. No. 96-39, in an effort to reduce the length of 
antidumping and countervailing duty investigations, which was often 
attributable to the delay in the assessment and collection of data. See 
H.R. Rep. No. 317, 96th Cong., 1st Sess. 24 (1979). 

As the statute is silent regarding the issue in the case at bar, the Court 
must decide only whether Commerce’s construction of the statute is 
permissible. Chevron U.S.A., 467 U.S. at 842-43. Thus, the Court need 
not find Commerce’s interpretation to be the one which the Court views 
as the most reasonable. Jd. The Court may not substitute its judgment 
for that of Commerce when the choice is between two fairly conflicting 
views, even though the Court would justifiably have made a different 
choice had the matter been before it de novo. American Spring Wire 
Corp. et al. v. United States, 8 CIT 20, 22, 590 F. Supp. 1273, 1276 (1984), 
aff'd, 760 F.2d 249 (Fed. Cir. 1985). 
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Further, this Court may not overturn Commerce’s determination 
merely because D & L produces evidence in support of its own conten- 
tions and in opposition to the evidence supporting Commerce’s deter- 
mination. Tehnoimportexport and Peer Bearing Co. v. United States, 15 
CIT 250, 253, 766 F Supp. 1169, 1173 (1991). The evidence must be 
enough to convince the Court that a reasonable mind would not have 
found Commerce’s evidence sufficient to support its conclusion. Id. 

Because D & L has not presented such evidence, and in light of the 
policy considerations specific to BIA discussed above, this Court affirms 
Commerce’s remand results. 

This Court finds that the original 1989-90 review dumping margin is 
correct in this case because, at the time the final results were published, 
that BIA rate was, in accordance with Commerce’s BIA methodology, 
“the highest rate assigned to any company in a previous review.” Certain 
Iron Construction Castings From the People’s Republic of China; Pre- 
liminary Results of Antidumping Duty Administrative Review, 57 Fed. 
Reg. at 6,709. The Federal Circuit has approved this two-tier methodol- 
ogy, which specifically intends to be harsher with parties that are 
entirely non-responding. See Allied-Signal Aerospace Co., 996 F.2d at 
1191-92. Although the Court recognizes the dramatic difference 
between the original and subsequently recalculated 1989-90 dumping 
margin, this Court is not willing to overlook that the non-responding 
party was aware that BIA would be applied and that the BIA would be 
the highest rate assigned to any company at the time of the publishing of 
these final results. 

The statutory purpose underlying the BIA provision is to facilitate the 
determination of dumping margins as accurately as possible within the 
confines of extremely short statutory deadlines. Id. At the time of its 
selection, the BIA applied in this case was the most accurate and up-to- 
date, consistent with Commerce’s methodology. 

This Court also recognizes the need for Commerce to be able to issue 
final determinations in a timely fashion based upon the rates available 
at the time the final determination is due. If the Court were to adopt a 
policy of revising the rates used as BIA to reflect the results of on-going 
court appeals, Commerce’s determinations that involved BIA would be 
in a state of flux until the end of the appeals process of the determina- 
tions on which the BIA rates were based. This the Court is unwilling to do. 

Accordingly, the Court hereby affirms Commerce’s selection of BIA in 
this case, the rate determined in the final results of the 1989-90 review, 
92.47 percent. 


CONCLUSION 


In accordance with the foregoing opinion, this Court, after due delib- 
eration and a review of all papers in this action, finds that Commerce’s 
actions were in accordance with law and supported by substantial evi- 
dence. For the reasons stated above, D & L’s motion for a remand is 
denied and the Remand Results are affirmed. This case is hereby 
dismissed. 
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MEMORANDUM OPINION AND ORDER 


NEWMAN, Senior Judge: Plaintiff Mary Jo Germscheid appeals from 
the decision of the Secretary of the Treasury affirming the denial by the 
United States Customs Service (“Customs”) of a customs broker’s 
license and seeks judgment on the agency record in conformance with 
Rule 56.1 of the Rules of the United States Court of International Trade. 
The Government cross-moves. 

The court has jurisdiction under 28 U.S.C. § 1581(g) to review the Sec- 
retary’s decision pursuant to 19 U.S.C. § 1641(b)(2); 19 C_FR. §§ 111.16, 
111.17. 

BACKGROUND 

On August 24, 1990 plaintiff was denied a customs broker’s license by 
Customs because a background investigation conducted pursuant to 
19 C.FR. § 111.14 had revealed numerous criminal violations by plain- 
tiff involving drug use, driving while intoxicated (“DWI”) and two cases 
of assault on a police officer. Accordingly, in its letter to plaintiff, date 
stamped August 24, 1990, Customs based its decision to deny the 
application for a license on 19 C.FR. §§ 111.16(b)(1), (2), (3), and (6). 

In the course of the background investigation, plaintiff was inter- 
viewed by two investigators of the office of the Special Agent in Charge 
in Minneapolis. The notes of the interview, which are included in the 
record, reflect that plaintiff had committed two DWI violations in the 
1970’s, admitted using illegal drugs as a teenager, and that she had 
smoked marijuana within six months prior to the interview. The inter- 
viewers further reported that she had stated she would consider smok- 
ing marijuana in the future if anyone offered her the opportunity. 

Plaintiff appealed the denial of the license at Customs. Through a let- 
ter from her attorney, plaintiff denied the interviewers’ report that she 
had admitted using marijuana in the recent past or might do so in the 
future. In December 1990, after reviewing plaintiff's appeal of the origi- 
nal decision, Customs upheld the accuracy of the investigators’ report 
and adhered to its decision. 
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Plaintiff thereupon appealed Customs’ denial of her appeal to the Sec- 
retary of the Treasury (“the Secretary”). On August 2, 1991 the Assis- 
tant Secretary for Enforcement, Peter Nunez, noted that plaintiffs 
admission of recent drug use in the report was ambiguous and had been 
denied by plaintiff through a letter by her attorney. Nunez requested 
that Customs investigate further. 

Plaintiff was interviewed a second time on October 11, 1991 and again 
denied having used illegal substances since 1978. The investigators 
uncovered no additional information in derogation of her character at 
that time. The report of the October 1991 follow-up investigation was 
not forwarded to the Secretary, however, until November 1992. 

Treasury determined, that in the absence of additional derogatory 
information concerning plaintiffs character, the license would likely be 
issued. However, due to the long period following the October 1991 
investigation, the Special Agent in Charge in Minneapolis was 
requested on March 1, 1993 to conduct a final up-to-date search of plain- 
tiff's criminal record. In the course of that investigation, Customs dis- 
covered that on August 4, 1990 plaintiff was arrested by a Minnesota 
State Trooper for refusing to take a breathalyzer test. According to the 
police report, plaintiff became abusive during the arrest, which 
prompted the officer to tape record the incident. The record establishes, 
in areport dated April 5, 1993, that plaintiff was subsequently convicted 
of a DWI violation. The investigation further uncovered information, 
that in an appeal of the revocation of her driver’s license, plaintiff falsely 
stated that she had not been read a consent advisory in connection with 
the alcohol breath test.! 

Following the April 5, 1993 report, the record contains memoranda 
circulated within Treasury and Customs. In May 1993 John P. Simpson, 
Deputy Assistant Secretary, noted the April 1990 DWI conviction and 
requested a review from Ronald Noble, Assistant Secretary. After 
review, Noble noted that the admission of recent drug use was uncorrob- 
orated and had been clarified, and expressed reluctance to deny a license 
based solely on an DWI conviction that was three years old. On balance, 
Noble expressed an opinion that the license should be granted. On 
March 3, 1994 Simpson requested that Customs conduct further review. 
On April 8, 1994 the Commissioner responded, highlighting the August 
1990 DWI offense and the subsequent false statements made by plain- 
tiff. The Commissioner concluded that plaintiff's unhappy experiences 
with law enforcement stemmed not from youthful indiscretion but from 
a lack of integrity, and recommended that Simpson deny the appeal. 


1 Plaintiff had denied that the officer read her the “Minnesota Implied Consent Advisory.” The officer subsequently 
produced the cassette tape which he had recorded during the arrest and established that the warning had, in fact, been 


given to plaintiff. Plaintiff then withdrew her appeal of the license revocation and pleaded guilty to driving under the 
influence. 
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On May 2, 1994 Simpson sustained the Commissioner’s denial of a 
customs broker’s license and so advised plaintiff. Simpson wrote, in 
relevant part: 


After thorough consideration of the facts as presented in the 
administrative record, I conclude that there is sufficient grounds 
for denying your appeal under the authority of 19 CFR 111.16(b)(3) 
which provides that a broker’s license may be denied for “failure to 
establish * * * business integrity and good character.” 

Applicants for Customs broker’s licenses bear the burden of 
establishing the good character required of all licensed Customs 
brokers. There are specific instances documented in the adminis- 
trative record that bear on your character and that I believe you 
have not successfully refuted. First, I believe that your statements 
made to Treasury with respect to your 1990 arrest and conviction of 
driving while under the influence have not been adequately forth- 
coming. Moreover, the record indicates that statements which you 
have made claiming that the state trooper who arrested you failed 
to advise you of your rights have not been truthful. Finally, this con- 
viction is the most recent incident of what I would suggest demon- 
strates a pattern of disregard for Minnesota law regarding driving 
under the influence, which, I conclude, reflects negatively on your 
character. In sum, I conclude that you have failed to satisfy the bur- 
den imposed on you to establish your good character and suitability 
to serve as a licensed Customs broker. 


Letter of John P Simpson to Mary Jo Germscheid dated May 2, 1994. 
Simpson further advised plaintiff that she could appeal his decision 
under 19 C.FR. § 111.17(c) to this Court within 60 days. 

Accordingly, on June 6, 1994 plaintiff filed a Summons and Complaint 
with the Clerk of this Court commencing the instant action, contesting 


the decision of the Secretary to affirm the denial of her application for a 
customs broker’s license. 


STANDARD OF REVIEW 


As a threshold matter, under 28 U.S.C. § 2640(a)(5) judicial review of 
the decision of the Secretary of the Treasury to affirm the denial ofa cus- 
toms broker’s license is to be determined “upon the basis of the record 
made before the court.” The court’s review, however, will be limited to 
the record of the agency proceedings unless the plaintiff seeks leave to 
present additional evidence to the court pursuant to 19 U.S.C. 
§ 1641(e)(4), thereby permitting the matter to be remanded to the 
agency for further review in light of the newly submitted evidence. See 
Bell v. United States, 17CIT _, 889 F. Supp. 874, 878 (1993). 

As plaintiff has not submitted additional evidence for review, the 
court must restrict its review to the agency record. The Secretary’s find- 
ings of fact are conclusive and binding upon the court if they are sup- 
ported by substantial evidence. 19 U.S.C. § 1641(e)(3). See also Bell, 
supra, 17CIT at__, 839 F. Supp. at 878; Pietrofeso v. United States, 
16 CIT 751, 752, 801 F Supp. 743, 744-45 (1992). Substantial evidence is 
more than a mere scintilla and is “such relevant evidence as a reason- 
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able mind might accept as adequate to support a conclusion.” Fusco v. 
United States Treasury Department, 12 CIT 835, 838-39, 695 F. Supp. 
1189, 1193 (1988)(quoting Consolidated Edison Co. v. NLRB, 305 US. 
197, 229 (1938)). “[T]he possibility of drawing two inconsistent conclu- 
sions from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence.” Consolo v. Fed- 
eral Maritime Comm’n, 383 U.S. 607, 619-20 (1966). In the same vein, 
the court may not substitute its judgment for that of the agency, even if 
the court might “justifiably have made a different choice had the matter 


been before it de novo.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 
488 (1951). 


DISCUSSION 


I 

In the case at bar, the Secretary based his decision to deny plaintiff's 
appeal and sustain the decision of Customs to deny her a customs bro- 
ker’s license on 19 C.FR. § 111.16(b)(3). This regulation provides, in 
pertinent part: 

(b) Grounds for denial. The causes sufficient to justify denial of an 
application for a license shall include, but need not be limited to: 

* * * * * * * 


(3) A failure to establish the business integrity and good character 
of the applicant; 
19 C.ER. § 111.16(b)(3)(1994). 

The focus of the plaintiff's case is her assertion that several facts 
relied upon by the Secretary in determining that she had not met the 
burden of showing business integrity and good character were untrue. 
In particular, plaintiff focuses upon the Secretary’s reference to the 
August 1990 DWI conviction and the surrounding events, as well as the 
controversy over whether she disclosed during the first interview with 
the investigators that she had recently used illegal drugs. 

Defendant maintains, that by the time of the second interview, plain- 
tiffhad been arrested and convicted on her fourth DWI charge in Minne- 
sota and failed to disclose that fact. Defendant asserts that the 
Secretary’s findings in that matter were supported by substantial evi- 
dence, including her various arrests and convictions, admissions to the 
investigators in the first interview concerning recent and possible 
future drug use, and her conduct in connection with the final DWI. 

Initially, the court notes that the Secretary’s decision was not finally 
based upon the report of the first investigatory interview. The agency 
had already noted some ambiguity in the report and the investigators’ 
notes as to whether plaintiff had herself used illegal drugs at the event in 
question. Plaintiff immediately contested the accuracy of the investiga- 
tor’s report in this respect. The record establishes, that because plaintiff 
persisted in her denial of drug use after 1978 in the second interview, 
and in view of the lack of evidence corroborating the prior report of drug 
use, the agency plainly retreated from the issue of recent drug use as a 
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basis for denying the license. Thus, the court does not regard the alleged 
statement by plaintiff to the investigators in the first interview as 
constituting substantial evidence in support of the Secretary’s findings. 

The Secretary is on stronger ground in connection with the plaintiff's 
DWI violations and the 1990 DWI incident in particular. Plaintiff does 
not contend that the events described in the record in connection with 
that incident are inaccurate, although she raises as a defense that the 
warnings read to her by the State Trooper were “confusing”. 

Evidence of a lack of candor in connection with a criminal violation 
cannot be ignored by an agency that relies upon customs brokers as the 
link between the government on the one hand and importers and 
exporters on the other. The Secretary reasonably could conclude that 
plaintiff's failure to disclose this incident to the investigators in her 
second interview was evidence of a lack of honesty. Moreover, the State 
Trooper’s statements to the Customs investigators concerning the 
license revocation in Minnesota were certainly probative evidence upon 
which the Secretary could determine that plaintiff was capable of sub- 
mitting false declarations, thereby impacting the agency’s evaluation of 
plaintiff's business integrity.” It is ultimately the province of the Secre- 
tary to determine the reliability of such evidence and to assess what 
weight it should carry in light of the balance of the record evidence. 
Accordingly, the court concludes that the Secretary’s findings are sup- 
ported by substantial evidence and must be sustained. 


II 


Finally, plaintiff takes issue with the delays that have taken place dur- 
ing the review of her appeal. In essence, plaintiff raises a due process 
argument. 

To be sure, it took just under four years between the initial denial of 
plaintiff's application for a license and the final determination of the 
Secretary denying the appeal. Simpson himself recognized the serious- 
ness of the delay in May 1993 in a memorandum to Assistant Secretary 
Noble. 

Nevertheless, the court is persuaded that no due process violation has 
occurred. First, plaintiff has neither a property nor a liberty interest in 
obtaining a customs broker’s license. See Pietrofeso, 16 CIT at 755-56, 
801 F Supp. at 747 (statute and regulations leave issuance of license to 
discretion of Secretary and do not create entitlement). Second, to the 
extent that plaintiff does have a right to a procedurally fair review of her 
application for a broker’s license, neither the statute nor the regulations 


2 Admittedly, the findings were based upon the hearsay statements of the Minnesota State Trooper, made to the 
investigators during Customs’ final investigative review of plaintiff's criminal record. Nevertheless, under the Admin- 
istrative Procedure Act, a federal agency may consider relevant and material hearsay. See Tarnove v. United States, 
17 CIT 1324, Slip Op 93-233 at 5. (December 10, 1993)(citing, inter alia, Richardson v. Perales, 402 U.S. 389, 410 
(1971)). Moreover, under appropriate circumstances, hearsay may constitute substantial evidence. See Richardson v. 
Perales, supra, 402 U.S. at 402 (hearsay may be relied upon by agency when indicia of reliability and probative value 
present); Johnson v. United States, 628 F.2d 187, 190-91 (D.C. Cir. 1980)(same). Here, the report was plainly relevant to 
the issue of plaintiff's honesty and compliance with the law. Moreover, as to the customs broker’s license, the State 
Trooper may be viewed as a disinterested source of evidence. Finally, plaintiff herself does not dispute the officer’s 
account, except to say that the advisory was confusing. In light of the foregoing, the court is satisfied that sufficient 
indicia of truthfulness, reasonableness and credibility exist to justify the Secretary’s reliance upon the report. 
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impose upon the Secretary a duty to conduct an investigation into said 
application within a particular time; hence, the Secretary’s actions did 
not violate due process. See Tarnove, supra, 17 CIT at __, Slip Op. at 
11 (citing Allen v. Regan, 9 CIT 176, 177, 607 F. Supp. 133, 134 (1985)). 
Indeed, the record reveals that the delay was caused, in large part, by a 
careful attempt on the part of the agency to investigate, report and then 
reconsider its findings in the light of the fullest possible record. 


Ill 


In consideration of the foregoing, the court concludes that the Secre- 
tary’s findings are supported by substantial evidence. Additionally, the 
time taken by Customs and the Secretary for acting on plaintiff's 
application for a license did not violate due process. 

Plaintiff's motion for judgment on the agency record is DENIED. 
Defendant’s cross-motion is GRANTED. Accordingly, it is ORDERED that 
this action be, and it hereby is, DISMISSED. 
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MEMORANDUM AND OPINION 


GOLDBERG, Judge: Usinor Sacilor, Unimétal and Ascométal (“Usinor 
Sacilor” or “Usinor”), and Inland Steel Bar Company (“Inland Steel”), 
bring this consolidated action pursuant to 19 U.S.C. § 1516a(2)(B)(iii) 
(1988) to contest the final determination by the International Trade 
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Administration, U.S. Department of Commerce (“ITA” or “Com- 
merce”), in Certain Hot Rolled Lead and Bismuth Carbon Steel Prod- 
ucts From France, 58 Fed. Reg. 6221 (Jan. 27, 1993) (“Final 
Determination”). In this consolidated action, Usinor Sacilor and Inland 
Steel each seek judgment upon the agency record pursuant to USCIT 
Rule 56.2. The court exercises its jurisdiction under 28 U.S.C. § 1581(c) 
(1988). 


I. BACKGROUND 
A. Subject Matter of Commerce’s Investigation: 


In general terms, Commerce’s investigation in this case addressed 
various facets of a restructuring program undertaken by the govern- 
ment of France (“GOF”) beginning in the late 1970s to bolster France’s 
steel industry and, specifically, Usinor Sacilor and its predecessors, Usi- 
nor and Sacilor.! The period of investigation (“POI”) is calendar year 
1991. Final Determination, 58 Fed. Reg. at 6222. 

Seven components of the restructuring program are at issue in this 
case. These components are as follows: (1) “préts a caractéristiques spé- 
ciales” (“PACS”) or “loans with special characteristics” received by Usi- 
nor and Sacilor; (2) “Fonds d’ Intervention Sidérurgique” (“FIS”) or the 
“Steel Intervention Fund” through which Usinor and Sacilor were able 
to issue bonds guaranteed by the GOF to the public; (3) the GOF’s prac- 
tice between 1982 and 1986 of making shareholder advances to Usinor 
and Sacilor to finance revenue shortfalls; (4) the conversion of Usinor’s 
and Sacilor’s PACS and FIS instruments and shareholder advances to 
common stock; (5) the 1990 consolidation of loans that Usinor and Saci- 
lor received through the GOF’s “Fonds de Développment Economique 
et Social” (“FDES”); (6) the 1991 consolidation of loans that Usinor and 
Sacilor received through the GOF’s “Caisse Francaise de Développe- 
ment Industriel” (“CFDI”); and (7) the 1991 consolidation by Crédit 
National, a financial institution controlled by the GOF, of outstanding 
loans held by Usinor Sacilor. See Id. at 6224-27. After investigating 
these aspects of the GOF’s restructuring program and others not perti- 
nent to this action, Commerce determined that Usinor Sacilor received 
countervailable benefits totalling 23.11 percent ad valorem.” For pur- 
poses of clarity, the court will set forth the relevant details of each facet 
of the GOF’s program under review in this case. 


B. Components of the GOF’s Restructuring Program: 


1. PACS Instruments: 


The first aspect of the GOF’s plan relevant to this case is the PACS 
instrument system. This system allowed Usinor and Sacilor “to recon- 


1 Usinor and Sacilor, both state-owned companies, merged at the end of 1987 to form Usinor Sacilor. See Certain Hot 
Rolled Lead and Bismuth Carbon Steel Products From France, 57 Fed. Reg. 42,977, 42,978 (Sept. 17, 1992) (“Prelimi- 
nary Determination”). 

2 In the Final Determination, Commerce established a subsidy rate for Usinor Sacilor of 23.14 percent ad valorem. 
Final Determination, 58 Fed. Reg. at 6232. The ITA subsequently amended the rate to 23.11 percent ad valorem. Cer- 
tain Hot Rolled Lead and Bismuth Carbon Steel Products From France, 58 Fed. Reg. 15,326, 15,327 (Mar. 22, 1993) 
(CVD order and amendment of final affirmative countervailing duty determination). 
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stitute equity through the conversion of debt into PACS.” Public Record 
Document Number (“Pub. Doc.”) 107, Confidential Record Document 
Number (“Confid. Doc.”) 19 at 5. Such conversion enabled the compa- 
nies to exchange their former obligations on loans and bonds for new 
obligations based on the PACS. See Final Determination, 58 Fed. Reg. at 
6224. The responses that Commerce received during the investigation 
indicated that the PACS instruments were “akin to redeemable subordi- 
nated nonvoting preferred stock.” Id. The responses also showed that 
the PACS instruments 


had the following characteristics: (1) a 0.10 percent remuneration 
for the first five years and 1.0 percent thereafter, (2) no schedule of 
reimbursement but in the event the steel companies became profit- 
able, the PACS holders could elect to redeem their PACS or share in 
profits according to a predetermined formula, and (3) PACS were 
subordinated to all but the common stock. 


Final Determination, 58 Fed. Reg. at 6224. The responses further 
revealed that Usinor and Sacilor accounted for the PACS instruments as 
shareholders’ equity on their balance sheets. Id. 

Between 1978 and 1991, Usinor Sacilor and its predecessors used the 
PACS program to refinance debt on several occasions. Specifically, “[i]n 
1978, Usinor and Sacilor converted 21.1 billion French francs (FF) of 
debt into PACS. From 1980 to 1981, Usinor and Sacilor issued FF8.1 bil- 
lion of new PACS.” Jd. The companies subsequently converted “PACS in 
the amount of FF 13.8 billion, FF 12.6 billion and FF2.8 billion * * * into 
common stock in 1981, 1986 and 1991, respectively.” Id. 

Commerce’s treatment of the PACS conversions depended upon Usi- 
nor Sacilor’s equityworthiness at the time of the conversions. The ratio- 
nale for this treatment stems from the ITA’s conclusion that “any 
benefits to Usinor Sacilor occurred at the point when these instruments 
were converted to common stock.” Jd. Commerce found Usinor Sacilor 
to be unequityworthy from 1981 through 1988 and therefore “con- 
sider[ed] the conversion of PACS to common stock in 1981 and 1986 to 
constitute equity infusions on terms inconsistent with commercial con- 
siderations.” Id. In contrast to the 1981 and 1986 conversions, Com- 
merce determined that “the PACS to equity conversion in 1991 was 
consistent with commercial considerations” because Usinor Sacilor was 
equityworthy by that time. Id. 


2. FIS Instruments: 


The second GOF program at issue is the “Fonds d’Intervention Sidé- 
rurgique” (“FIS”), or Steel Intervention Fund, created by the GOF in 
1983. The FIS, in conjunction with the 1981 Corrected Finance Law, 
allowed Usinor and Sacilor to issue convertible bonds. The companies 
“issued convertible bonds to the FIS, which, in turn, with the GOF guar- 
antee, floated bonds to the public and to institutional investors.” Final 
Determination, 58 Fed. Reg. at 6224. 

Similar to the PACS, the FIS instruments carried “a nominal 0.1% 
rate of return and a profit-sharing component.” Plaintiffs’ Brief at 3. 
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The bonds also “established a fixed schedule of fifteen annual principal 
repayments, with the GOF agreeing to make the first one or two of the 
* * * repayments and the issuing company being obligated to make the 
remaining *** repayments.” Defendant’s Brief at 10 (footnote 
omitted). “In 1983, 1984, and 1985, Usinor and Sacilor issued convert- 
ible bonds to the FIS. These FIS bonds were converted to common stock 
in 1986 and 1988.” Final Determination, 58 Fed. Reg. at 6224. Based 
upon its unequityworthiness findings for the years 1981 through 1988, 
Commerce “consider[ed] the conversion of FIS bonds to common stock 
in 1986 and 1988 to constitute equity infusions on terms inconsistent 
with commercial considerations.” Id. 


3. Shareholder Advances: 

The third pertinent component of the GOF’s restructuring plan is the 
GOF’s practice of making shareholder advances to Usinor and Sacilor to 
finance revenue shortfalls. This practice, which began in 1982, enabled 
the companies to receive interest free cash infusions upon request. 
Final Determination, 58 Fed. Reg. at 6224; see also Plaintiffs’ Brief at 3. 
“These shareholders’ advances carried no interest and there was no pre- 
condition for receipt of these funds.” Final Determination, 58 Fed. Reg. 
at 6224. The GOF ended the practice in 1986 at which time the compa- 
nies converted the amount of funds received through the advances to 
common stock. Id. In its Final Determination, Commerce determined 
that “shareholders’ advances constitute countervailable grants at the 
time they were received as no shares were distributed in return for these 
advances when they were made to Usinor and Sacilor.” Jd. at 6225. 


4. FDES and CFDI Loans: 

The fourth element of the GOF’s plan relevant to this action is the 
loan program established by the Law of July 13, 1978. Final Determina- 
tion, 58 Fed. Reg. at 6225. This law “created participative loans * * * 
which were by law available to all French companies. Under these loans, 
which were issued by the FDES and the [CFDI], the borrower paid a low- 
er-than-market interest rate plus a share of future profits according to 
an agreed upon formula.” Jd. According to Commerce, “[t]hese loans 
were obtained by either Usinor, Sacilor, or their subsidiaries.” Jd. In 
1990 and 1991, Usinor Sacilor consolidated the outstanding principal on 
its predecessors’ FDES and CFDI loans, respectively. Id. Commerce 
determined that both the FDES and CFDI consolidated loans were new 
loans. Id. 

With respect to the FDES consolidated loans, Commerce determined 
that they are de facto limited because the GOF provided insufficient 
information regarding the loans’ specificity. Id. Consequently, Com- 
merce that concluded the FDES loans “are countervailable to the extent 
that they were provided on terms more favorable than the benchmark 
financing.” 

Unlike the FDES consolidation, Commerce determined that the 1991 
CFDI consolidation did not provide any countervailable benefits during 
the period of investigation; however, the ITA also concluded that the 
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original CFDI loans did confer such benefits. Final Determination, 
58 Fed. Reg. at 6225. Commerce based its determination regarding the 
1991 consolidated CFDI loans on the fact that Usinor Sacilor would not 
pay any interest on the loans until 1992 and, therefore, the new loans 
would not have any cash flow effect until after the period of investiga- 
tion. Id. In contrast, the ITA determined that the old CFDI loans, which 
were still outstanding during a portion of the period of investigation, 
conferred countervailable benefits during the POI. Jd. Commerce based 
this determination on its finding that the evidence adduced by Usinor 
Sacilor did not demonstrate that the old CFDI loans were non-specific. 
Id. As a result, the ITA concluded that the old CFDI loans are de facto 
limited and are countervailable to the extent they were provided on 
terms inconsistent with commercial considerations. Id. 

5. Consolidation of Crédit National Loans: 

In 1991, Crédit National consolidated numerous loans that it had 
made to Usinor Sacilor. Final Determination, 58 Fed. Reg. at 6226. Simi- 
lar to its determination regarding the consolidation of Usinor Sacilor’s 
outstanding FDES loans, Commerce determined that the consolidated 
Crédit National loans constituted new loans because they had new 
terms and conditions. Jd. In contrast to the FDES consolidated loans, 
however, Commerce determined that the Crédit National consolidated 
loans were not countervailable because they “were not provided to a spe- 


cific enterprise or industry or group of enterprises or industries.” Id. at 
6227. 


II. DiscussION 

Usinor challenges Commerce’s Final Determination on eight sepa- 
rate grounds. Specifically, Usinor contests Commerce’s determinations 
that: (1) the PACS and FIS instruments received by Usinor and Sacilor 
were debt upon issuance; (2) Usinor Sacilor and its predecessors were 
not equityworthy in 1986 and 1988; (3) the countervailable benefits 
inuring to Usinor Sacilor and its predecessors as a result of the conver- 
sion of PACS and FIS instruments to common stock equalled the face 
value of the remaining principal on the instruments; (4) shareholder 
advances made by the GOF to Usinor and Sacilor were non-recurring 
grants; (5) Usinor Sacilor’s consolidated FDES loans, as well as its out- 
standing CFDI loans, conferred countervailable benefits upon the com- 
pany; (6) the benchmark discount and interest rate in the years in which 
Usinor Sacilor was uncreditworthy is the IMF’s long-term rate for 
France; (7) the amortization period for the non-recurring grants and 
equity infusions that Usinor Sacilor received is 15 years; and (8) the 
sales denominator used in computing Usinor Sacilor’s net subsidy must 
exclude sales of the company’s non-French produced merchandise. 
Defendant and Inland Steel oppose each of plaintiffs’ contentions. 

Inland Steel contests three aspects of Commerce’s Final Determina- 
tion. Specifically, Inland Steel challenges Commerce’s determinations 
that: (1) Usinor Sacilor was equityworthy in 1991; (2) shareholder 
advances made by the GOF to Usinor and Sacilor were grants; and (3) no 
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countervailable benefit inured to Usinor Sacilor in 1991 when Crédit 
National consolidated the company’s outstanding loans. Defendant and 
Usinor Sacilor oppose each of the challenges raised by Inland Steel to 
the Final Determination. 

In reviewing a determination made by Commerce, this court mu: t 
decide whether the determination is supported by substantial evidence 
on the record and is otherwise in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). “Substantial evidence is something more than 
a ‘mere scintilla,’ and must be enough reasonably to support a conclu- 
sion.” Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 405, 
636 F. Supp. 961, 966 (1986) (citations omitted), aff'd, 5 Fed. Cir. (T) 77, 
810 F.2d 1137 (1987). This court must also accord substantial weight to 
the agency’s interpretation of the statute it administers. American 
Lamb Co. v. United States, 4 Fed. Cir. (T) 47, 54, 785 F.2d 994, 1001 
(1986) (citations omitted). “An agency’s ‘interpretation of the statute 
need not be the only reasonable interpretation or the one which the 
court views as the most reasonable.’” ICC Indus., Inc. v. United States, 
5 Fed. Cir. (T) 78, 85, 812 F2d 694, 699 (1987) (citation omitted). Where 
“the statute is silent or ambiguous with respect to the specific issue, the 
question for the court is whether the agency’s answer is based on a per- 
missible construction of the statute.” Chevron U.S.A. Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837, 843 (1984) (footnote 
omitted). The agency must not, however, “contravene or ignore the 
intent of the legislature or the guiding purpose of the statute.” Ceramica 
Regiomontana, 10 CIT at 405, 636 F. Supp. at 966 (citations omitted). 
“As long as the agency’s methodology and procedures are reasonable 
means of effectuating the statutory purpose, and there is substantial 
evidence on the record supporting the agency’s conclusions, the court 
will not impose its own views as to the sufficiency of the agency’s inves- 
tigation or question the agency’s methodology.” Jd., 636 F. Supp. at 966 
(citations omitted). 


A. Usinor Sacilor v. United States: 


1. Characterization of PACS and FIS Instruments Upon Issuance: 
The first issue before the court is whether Commerce’s determination 
that the PACS and FIS instruments were debt upon issuance is sup- 
ported by substantial evidence on the record and is otherwise in accor- 
dance with law. With respect to the PACS instruments, questionnaire 
responses received by Commerce indicated that the instruments 


had the following characteristics: (1) a 0.10 percent remuneration 
for the first five years and 1.0 percent thereafter, (2) no schedule of 
reimbursement but in the event the steel companies became profit- 
able, the PACS holders could elect to redeem their PACS or share in 
profits according to a predetermined formula * * *. 
Final Determination, 58 Fed. Reg. at 6224. The FIS instruments simi- 
larly carried a 0.10 percent rate of return and a profit-sharing compo- 
nent. Pub. Doc. 55, Confid. Doc. 3, Exs. 20A, 20B. In addition, the FIS 
instruments established a fixed schedule of fifteen annual principal 
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repayments, with the GOF agreeing to make the first one or two of the 
repayments and the issuing company being obligated to make the 
remaining repayments. Defendant’s Brief at 10; see also Pub. Doc. 55, 
Confid. Doc. 3, Exs. 20A, 20B. 

Commerce determined that the PACS and FIS instruments were debt 
because they both carried repayment obligations. Final Determination, 
58 Fed. Reg. at 6228. The ITA emphasized the fact that these obligations 
terminated only when the GOF and the companies converted the instru- 
ments into common stock. Jd. Commerce noted that the instruments 
produced a cash flow effect while they remained outstanding insofar as 
they allowed the companies to pay reduced interest rates for the use of 
the funds. Jd. The ITA further reasoned that upon conversion of the 
instruments to common stock, the cash flow effect was that of a grant. 
Id. As the methodology that Commerce employed in this investigation 
treats equity investments in unequityworthy companies like grants, 
and the ITA found Usinor Sacilor and its predecessors to be unequity- 
worthy when the 1981, 1986 and 1988 instruments-to-stock conver- 
sions occurred, the ITA determined that these conversions constituted 
countervailable grants. Jd. at 6223, 6227-28; see also 19 U.S.C. 
§ 1677(5)(A)(ii) (ITD) (1988) (“The grant of funds or forgiveness of debt to 
cover operating losses sustained by a specific industry” constitutes a 
subsidy if provided “by government action to a specific enterprise or 
industry, or group of enterprises or industries * * *.”). 

Usinor opposes Commerce’s characterization of the instruments as 
debt and maintains that Commerce should have concluded that the 
instruments were equity upon issuance. Usinor emphasizes the fact 
that the PACS “were subordinated to all other secured and unsecured 
credit of the Company, * * * had no fixed repayment schedule or matu- 
rity date[,] * * * [and] contained no unconditional repayment obliga- 
tion—only a potential for an unlimited supplemental return and/or 
repayment of the face value of the PACS out of the Company’s profits.” 
Plaintiffs’ Brief at 3 (emphasis omitted). 

As for the FIS instruments, Usinor claims they represent “a perma- 
nent commitment of funds by the GOF to Usinor Sacilor.” Id. at 16. Usi- 
nor notes that although the FIS agreements did contain nominal 
repayment schedules, the GOF agreed to meet the schedules until [ 

]. See Plaintiffs’ Brief at 
16-17. Usinor adds that “the nominal amortization schedules for the 
FIS instruments did not in fact create any real obligation of repayment” 
because “any repayment was tied to the uncertain prospect of improved 
future performance.” Plaintiffs’ Reply Brief at 4 (emphasis omitted). In 
sum, Usinor asserts that the GOF “was paying its own agency under FIS 
instruments issued by the Company to that agency. The only funds 
changing hands were within the [GOF], and the funds invested in the 
Company through the FIS instruments remained in the Company.” 
Plaintiffs’ Brief at 17. Finally, Usinor notes that the companies “never 
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made any payments under the repayment schedules.” Id. (footnote 
omitted). 

Usinor’s arguments fail to establish that Commerce unreasonably 
determined the PACS and FIS instruments were debt. Undisputed 
record evidence demonstrates that Usinor Sacilor and its predecessors 
owed repayment obligations on the PACS and FIS instruments from the 
date of their issuance to the time of their conversion to common stock. 
See Pub. Doc. 55, Confid. Doc. 3, at 5; id., Exs. 20A, 20B. Although the 
interest owed on the instruments was nominal and the companies’ 
reimbursement obligations depended upon the companies’ profitability, 
the fact remains that the companies were subject to liabilities on these 
instruments. Cf. Pennsylvania Dep’t of Pub. Welfare v. Davenport, 
495 U.S. 552, 558 (1990) (noting that under the bankruptcy code a party 
is subject to a “claim” or a “right to payment” whether or not such right 
is liquidated, unliquidated, fixed, contingent, matured, or unmatured). 
Because the companies faced such liabilities from the time the instru- 
ments originally issued, the court finds that Commerce had a reasonable 
basis upon which to determine that the instruments constituted debt 
upon issuance. In addition, because these liabilities lasted until the 
instruments’ conversion, the contingent nature of the liabilities does 
not, as Usinor maintains, eviscerate Commerce’s conclusion that the 
instruments were debt upon issuance. Accordingly, the court concludes 
that Commerce’s determination that the PACS and FIS instruments 
were debt upon issuance is supported by substantial evidence on the 
record and is otherwise in accordance with law. This aspect of Com- 
merce’s Final Determination is therefore sustained. 


2. Usinor Sacilor’s Equityworthiness in 1986 and 1988: 


The next issue before the court is whether Commerce’s determina- 
tion that Usinor Sacilor and its predecessors were unequityworthy in 
1986 and 1988 is supported by substantial evidence on the record and is 
otherwise in accordance with law. Commerce determined that the com- 
panies were unequityworthy from 1982 through 1988 because they 
reported substantial losses; their stockholders’ equity was negative in 
every year except 1986; and, certain of the companies’ financial indica- 
tors were negative prior to their restructuring in 1986. Final Deter- 
mination, 58 Fed. Reg. at 6222. Commerce also concluded that “a 
prudent investor would not assess the reasonableness of investing in the 
newly restructured company without taking into consideration the tre- 
mendous financial difficulties of both companies prior to the restructur- 
ings or the reasons for those difficulties.” Id. 

Plaintiffs oppose Commerce’s equityworthiness determination, 
claiming that Usinor and Sacilor were equityworthy by 1986. Plaintiffs’ 
Brief at 7. As evidence of the companies’ equityworthiness Usinor 
points to record evidence which, it maintains, shows the companies had 
cut costs and raised profits significantly by the time they reclassified 
their PACS and FIS instruments. See id. at 8-9. Usinor argues that the 
ITA ignored this evidence entirely and relied instead on the companies’ 
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financial performance in years prior to restructuring. Id. at 9. Moreover, 
Usinor faults Commerce for refusing to consider the companies’ earn- 
ings before interest, taxes, and depreciation (“EBITD”) as a measure of 
return on equity when record evidence showed that French investors 
relied upon EBITD in analyzing the equityworthiness of a company. Id. 
at 9n.32. 

The court finds Usinor’s position untenable. First, the guidelines that 
Commerce ordinarily considers in ascertaining whether a company is 
equityworthy militate against plaintiffs’ suggestion that the ITA should 
have placed more reliance on Usinor’s and Sacilor’s prospective perfor- 
mance. These guidelines require Commerce to determine whether, 


from the perspective of a reasonable private investor examining the 
firm at the time the government equity infusion was made, the firm 
showed an ability to generate a reasonable rate of return within a 
reasonable period of time. In making this determination, the Secre- 
tary may examine the following factors, among others: 

(i) Current and past indicators of a firm’s financial health calcu- 
lated from that firm’s statements and accounts, adjusted, if 
appropriate, to conform to generally accepted accounting 
principles; 

(ii) Future financial prospects of the firm, including market stud- 
ies, economic forecasts, and project or loan appraisals; 

(iii) Rates of return on equity in the three years prior to the gov- 
ernment equity infusion; and 

(iv) Equity investment in the firm by private investors. 


Proposed Regulations, 54 Fed. Reg. 23,366, 23,381 (May 31, 1989) (to be 
codified at 19 C.FR. § 355.44(e)(2)(i)-(iv)) (emphasis added).* While 
Usinor does not challenge the reasonableness of the foregoing guide- 
lines, it does assert that Commerce erred by not considering the compa- 
nies’ post-restructuring performance. The Final Determination, 
however, clearly indicates that Commerce did consider the firms’ 
“future financial prospects” by analyzing a study of the firms prepared 
by McKinsey & Company. See 58 Fed. Reg. at 6222. In addition, to the 
extent that Usinor claims the ITA should have accorded the McKinsey 
study greater weight, the court finds such a claim without merit. The 
ITA’s decision to place greater or less weight on the evidence presented 
to it is clearly within its discretion as the fact finder and does not under- 
mine the reasonableness of its determination. See Negev Phosphates, 
Ltd. v. United States Dep’t of Commerce, 12 CIT 1074, 1092, 699 F. Supp. 
938, 953 (1988) (“This Court lacks authority to interfere with [the 


3 The court does not consider the Proposed Regulations to be a codification of the ITA’s practice. British Steel PLC v. 
United States, Consol. Court No. 93-09-00550-CVD, Slip Op. 95-17 at 90 n.48 (CIT Feb. 9, 1995). Instead, the court 
regards the Proposed Regulations “as merely published notice of [Commerce’s] intent to codify those provisions.” Id. 
Consequently, the court will assess whether the ITA has properly based its decision on the facts presented by this par- 
ticular case. See Ipsco, Inc. v. United States, 12 CIT 359, 372, 687 F. Supp. 614, 626 (1988) (“Ipsco I”) (In the absence of a 
final regulation that it has promulgated, the “ITA must explain the basis for its decision based on the facts of [the] 
case.”). Apart from those instances in which plaintiffs challenge a particular methodology embodied in the Proposed 
Regulations, the court will not scrutinize the validity of the methodologies. Instead, the court will ascertain whether 
Commerce properly applied the Proposed Regulations based on the record evidence in this case. 
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agency’s] discretion as trier of fact to interpret reasonably evidence col- 
lected in [an] investigation.” (citations omitted)). 

Second, the Proposed Regulations also support Commerce’s reliance 
on Usinor’s and Sacilor’s economic performance in the years prior to the 
1986 restructuring. The guidelines contained in the Proposed Regula- 
tions expressly state that the agency may consider “past indicators of a 
firm’s financial health” and, in the case of government infusions, 
“[rlates of return on equity in the three years prior to the * * * infu- 
sion{s].” 54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. 
§ 355.44(e)(2)(i), (iii)). Commerce’s consideration of Usinor’s and Saci- 
lor’s economic performance in the years prior to the 1986 restructuring 
is clearly in accordance with the foregoing language. Moreover, to the 
extent that Usinor contends that Commerce should have placed less 
emphasis on the companies’ past economic performance, the court 
rejects this challenge to the ITA’s discretion as trier of fact. See Negev 
Phosphates, 12 CIT at 1092, 699 F Supp. at 953 (citations omitted). 

Third, contrary to Usinor’s suggestion, the fact that the companies 
had cut costs and raised profits significantly by the time they reclassi- 
fied their PACS and FIS instruments does not demonstrate that Com- 
merce’s determination was unreasonable. See Plaintiffs’ Brief at 8-9. 
The record in this case is replete with evidence which establishes that 
the companies were in a critical financial condition prior to and during 
the time of the 1986 and 1988 reclassifications, and supports a conclu- 
sion that the companies were unequityworthy. Thus, despite the fact 
that the evidence cited by Usinor could be interpreted to indicate that 
the companies experienced some recovery, the record contains substan- 
tial evidence supporting Commerce’s determination that the companies 
were unequityworthy. Cf Consolo v. Federal Maritime Comm’n, 383 
USS. 607, 620 (1966) (“[T]he possibility of drawing two inconsistent con- 
clusions from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence.”) (citations 
omitted). 

Finally, the court finds that Commerce had a reasonable basis for not 
applying the return on equity methodology urged by Usinor. The 
EBITD methodology, which measures a company’s return on equity 
based on the company’s earnings before interest, taxes, and depreci- 
ation, is distinguishable from the methodology employed by Commerce 
which examines earnings after interest, taxes and depreciation. See 
Final Determination, 58 Fed. Reg. at 6222. Even assuming, as Usinor 
argues, that French investors rely on the EBITD measure in analyzing 
the equityworthiness of a company, under Commerce’s Proposed Regu- 
lations the rate of return on equity is only one factor the ITA might con- 
sider. See 54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. 
§ 355.44(e)(2)). Therefore, even if the EBITD measure were to show a 
positive return, the critical financial condition apparent from the total- 
ity of all of the factors that Commerce considered pursuant to the Pro- 
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posed Regulations provides a reasonable basis for Commerce’s 
determination. 

Moreover, this court cannot discern any basis in the Proposed Regula- 
tions for limiting Commerce to measuring a firm’s return on equity 
using the methodology ordinarily relied upon by investors in the coun- 
try under investigation. Although the standard contained in the Pro- 
posed Regulations requires Commerce to examine a company from the 
perspective of a reasonable private investor,‘ the bases for measuring a 
company’s return on equity are simply not limited to the methodologies 
ordinarily applied in the country under review. Rather, the ITA need 
only apply a methodology which reasonably effectuates the purpose of 
the statute under which it operates. Ceramica Regiomontana, 10 CIT at 
405, 636 F. Supp. at 966 (citations omitted). In this investigation, Com- 
merce declined to apply the EBITD methodology because “[w]hile 
potential investors may consider EBITD, it is not as accurate a reflec- 
tion of the potential return on an investment as a measure which is net 
of interest, taxes, and depreciation, i.e., net income.” Final Determina- 
tion, 58 Fed. Reg. at 6222. Usinor has not suggested any basis for finding 
Commerce’s chosen methodology unreasonable other than the fact that 
French investors frequently apply the EBITD methodology. Plairtiffs’ 
position clearly does not address the substance of the “net income” 
methodology that Commerce adopted. Because the court finds that the 
“net income” methodology provides a reasonable measure of the compa- 
nies’ return on equity, the court concludes that its application in this 
investigation is proper. For all of the foregoing reasons, the court holds 
that Commerce’s determination that Usinor Sacilor and its predeces- 
sors were not equityworthy in 1986 and 1988 is supported by substantial 
evidence on the record and is otherwise in accordance with law. Accord- 
ingly, this aspect of Commerce’s Final Determination is sustained. 


3. Valuation of Benefits from the Conversion of PACS and FIS 
Instruments: 

The next issue before the court is whether Commerce’s determina- 
tion, that the countervailable benefits arising from the conversion of 
PACS and FIS instruments equalled the face value of the remaining bal- 
ance on the instruments, is supported by substantial evidence on the 
record and is otherwise in accordance with law. In its Final Determina- 
tion, the ITA abandoned the rate of return shortfall (“RORS”) method- 
ology prescribed by the Proposed Regulations for measuring the benefit 
of equity investments in unequityworthy firms. See Final Determina- 


tion, 58 Fed. Reg. at 6223. Under the RORS methodology, Commerce 
would 


measure [ ] the benefit of equity investments in “unequity- 
worthy” firms by comparing the national average rate of return on 
equity with the company’s rate of return on equity during each year 
of the allocation period. The difference in these amounts, the so- 


454 Fed. Reg. at 23,381 (to be codified at 19 C.FR. § 355.44(e)(2)). 
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called rate of return shortfall (RORS), is then multiplied by the 

amount of the equity investment to determine the countervailable 

benefit in the given year. 
Id.; see also Proposed Regulations, 54 Fed. Reg. at 23,385 (to be codified 
at 19 C.ER. § 355.49(e)(1)). Under RORS, Commerce would also sub- 
tract from the amount ofa firm’s countervailable benefits any dividends 
paid during the year under examination that were not included in the 
firm’s rate of return. Proposed Regulations, 54 Fed. Reg. at 23,385 (to be 
codified at 19 C.FR. § 355.49(e)(1)). Commerce rejected the RORS 
methodology in the Final Determination because it found that the meth- 
odology does not accurately measure the benefit of government equity 
investments in unequityworthy firms. Final Determination, 58 Fed. 
Reg. at 6223. Specifically, Commerce concluded that an equity invest- 
ment in an unequityworthy firm is tantamount to a grant and should be 
valued as such without any offset for subsequent dividends. See id. at 
6229. Commerce explained: 


When [Commerce] finds that a company is unequityworthy and, 
hence, that the government’s equity investment is inconsistent 
with commercial considerations, we are effectively finding that the 
company could not attract share capital from a reasonable investor. 
When a company is in such poor financial condition that it cannot 
attract capital, any capital it receives benefits the company as if it 
were a grant and no earnings of the company in subsequent years 
should be used to offset the benefit. 
Id. at 6223. Commerce also determined that the RORS approach “is 
inadequate because it necessarily reflects the subsequent performance 
of the company.” Jd. at 6229. According to the ITA, “potential subsidies 
arise from the equity investment and not what happens to that equity 
subsequently.” Id. 

Usinor contends that the ITA erred in abandoning the RORS method- 
ology. Plaintiffs’ Brief at 10 n.34. Usinor claims that “[bly equating an 
equity infusion into a supposedly unequityworthy company with a 
grant, the ITA has ignored the simple fact that, unlike receiving a grant, 
there is a cost to the firm of issuing equity, which is accurately measured 
by RORS.” Jd. Plaintiffs also assert that “[bly treating equity infusions 
as grants, the ITA overvalue[d] the benefit to the firm” by failing to 
account for subsequent dividends. Id. at 10-11. Usinor maintains that 
the ITA should have valued the benefits using the present value of the 
forgiven obligations rather than their face value. Jd. at 11. According to 
Usinor, because the 1986 and 1988 reclassifications effectively elimi- 
nated contingent obligations that were worthless due to the companies’ 
unequityworthiness, the elimination conferred no countervailable 
benefits on the companies. Id. at 11-13. 

Usinor’s arguments fail to establish that Commerce’s valuation 
methodology was improper in this case. First, the court rejects Usinor’s 
argument that Commerce should have relied on the present value of the 
PACS and FIS instruments rather than on the face value of the instru- 
ments’ remaining principal, because it ignores the fact that the PACS 
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and FIS instruments constituted debt upon issuance which obligated 
the companies to make repayments once they became profitable. Usinor 
simply fails to acknowledge that the contingent nature of the liabilities 
does not affect the conclusion that the liabilities constituted debt. Cf 
Davenport, 495 U.S. at 558. Although the PACS and FIS instruments 
clearly indicate that the companies’ unprofitability might delay the 
companies’ repayment obligation, such unprofitability does not excuse 
the obligations. Consequently, the extent to which the companies’ 
unprofitability might have delayed repayment on the instruments is 
irrelevant to an analysis of whether and to what extent the instruments’ 
conversions conferred countervailable benefits on the companies. The 
court concludes, therefore, that Commerce had a reasonable basis for 
determining that the countervailable benefits attributable to the con- 
version equal the face value of the remaining principal on the instru- 
ments. See British Steel Corp. v. United States, 10 CIT 224, 240, 632 F. 
Supp. 59, 71 (1986) (“[T]he commercial and competitive benefit of the 
subsidy to the recipient is the measure of the value of the subsidy. In the 
case of debt forgiveness, the commercial and competitive benefit to the 
recipient is debt extinguishment.”). 

Second, Usinor fails to establish that Commerce unreasonably 
focused upon the economic benefits inuring to the companies instead of 
on the value of the PACS and FIS instruments in the hands of the GOF. 
Because Commerce properly determined that the benefit of the subsi- 
dies attributable to the instruments’ conversion equals the debt extin- 
guished by the conversion, the court concludes that the ITA reasonably 
valued the subsidies in terms of the actual value realized by the compa- 
nies from the debt forgiveness rather than the potential value foregone 
by the GOF. 

Third, the court disagrees with Usinor’s contention that Commerce’s 
revised methodology overvalues the benefits of the investments made 
by the GOF by not taking into account subsequent dividends paid by the 
companies to the GOF. Commerce had a reasonable basis for denying the 
companies an offset for such dividends because the dividends repre- 
sented a return on the GOF’s investment rather than a payback to the 
GOF for its investment. In other words, the dividends did not reduce the 
actual benefits the companies received from the instruments’ conver- 
sion. Consequently, Commerce’s methodology provides a reasonable 
measure of the actual commercial and competitive benefits attributable 
to the conversion of the PACS and FIS instruments. For all of the forego- 
ing reasons the court concludes that Commerce’s determination, that 
the countervailable benefits arising from the conversion of the PACS 
and FIS instruments equalled the face value of the remaining balance 
on the instruments, is supported by substantial evidence on the record 
and is otherwise in accordance with law. This aspect of Commerce’s 
Final Determination is therefore sustained. 
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4. Shareholder Advances as Non-Recurring Grants: 


The next issue before the court is whether Commerce’s determina- 
tion that shareholder advances made by the GOF to Usinor and Sacilor 
were non-recurring grants is supported by substantial evidence and is 
otherwise in accordance with law. At the outset, the court will address 
Inland Steel’s threshold argument that the shareholders’ advances 
were not grants upon issuance. 

In its Final Determination, Commerce determined that the advances 
constitute countervailable grants at the time that they were received 
because no shares were distributed in return for these advances. Final 
Determination, 58 Fed. Reg. at 6225. Commerce treated the advances as 
grants as of the time of receipt because it found “no evidence showing 
that the parties contemplated that the shareholders’ advances carried a 
repayment obligation.” Jd. at 6229. Commerce’s verification report for 
the GOF states that GOF officials informed the ITA that 

[ 

] 
Confid. Doc. 19 at 8. Commerce’s verification report for Usinor Sacilor 
further indicates that company officials [ 
] Confid. Doc. 

20 at 9. Notwithstanding the fact that [ 

] led Commerce to conclude that the grants were not 
“loans that were subsequently converted to equity or loans that were 
cancelled.” Final Determination, 58 Fed. Reg. at 6229. 

Inland Steel contends that the advances were clearly debt and, there- 
fore, the question of whether the advances were recurring grants is 
irrelevant. Defendant-Intervenor’s Response Brief at 18-19. Specifically, 
Inland Steel points to Usinor Sacilor’s statement in its questionnaire 
response characterizing the advances as “loans” that are repayable on 
demand. Id. at 18 (quoting Pub. Doc. 68, Confid. Doc. 6, at 7). Inland 
Steel also relies on the fact that Usinor treated the advances as liabilities 
in its financial statements and tables compiled for Commerce. Inland 
Steel’s R.56.2 Brief at 24 (citing Pub. Doc. 68, Confid. Doc. 6, Exs. H, M). 
Moreover, Inland Steel maintains that the advances could not have been 
equity when issued because they were converted into common stock in 
the 1986 restructuring. Id. at 24-25 (citing Pub. Doc. 108, Confid. Doc. 
20, at 9-10; Pub. Doc. 55, Confid. Doc. 3, Ex. 27 at 2; Pub. Doc. 107, Con- 
fid. Doc. 19, at 9). Therefore, according to Inland Steel, it was unneces- 
sary for Commerce to decide whether the advances were recurring. 
Defendant-Intervenor’s Response Brief at 18-19. 

The items of record cited by Inland Steel fail to establish that Com- 
merce did not base its determination upon substantial evidence on the 
record. As noted, Commerce concluded that the advances were not loans 
upon issuance after determining that the record failed to show that the 
parties contemplated that these shareholders’ advances carried a repay- 
ment obligation. The items upon which Inland Steel relies provide only 





102 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 23, JUNE 7, 1995 


some conflicting evidence of a repayment obligation.5 Compare Pub. 
Doc. 71, Ex. M. at 10-11 (translated audited 1982 consolidated financial 
statement for Sacilor noting that the advances were “for the purpose of 
a subsequent capital increase”) with Pub. Doc. 68, Confid. Doc. 6, at Ex. 
H (Usinor Sacilor group’s condensed balance sheet [ 

]). When record evidence gives rise to 
conflicting inferences, both of which are supported by substantial evi- 
dence, the decision as to the credibility of the evidence and the inference 
to be drawn therefrom lies with the fact finder. As fact finder in this case, 
the decision is well within the province of Commerce and this court will 
not disturb it. See Timken Co. v. United States, 12 CIT 955, 962, 699 F. 
Supp. 300, 306 (1988), aff'd after remand, 8 Fed. Cir. (T) 29, 893 F.2d 337 
(1990). 

The court now turns to the question of whether the shareholders’ 
advances were recurring. Under Commerce’s past practice, the question 
of whether a particular program is recurring is relevant for purposes of 
deciding whether to allocate the benefit arising from the program’s pay- 
ments to the year of receipt or over time. Live Swine and Fresh, Chilled 
and Frozen Pork Products from Canada, 50 Fed. Reg. 25,097, 25,101 
(June 17, 1985) (final determination) (“Live Swine”) (“In the case of 
recurring programs, [Commerce] would allocate the benefit to the year 
of receipt; in non-recurring programs, [Commerce] would allocate the 
benefit over time.” Jd.). 

Commerce generally considers three factors in determining whether 
a program confers recurring benefits. These factors are: (1) whether the 
program providing the benefit is exceptional; (2) whether the program 
is of long standing; and (3) whether there is any reason to believe that 
the program will not continue into the future. Proposed Regulations, 
54 Fed. Reg. at 23,376 (citations omitted). In order to decide whether a 
program is “exceptional,” the ITA will ascertain whether the program 
has been established for a period of years, or was designed as a “‘one- 
time, shot-in-the-arm’ subsidy program.” Live Swine, 50 Fed. Reg. at 
25,101. 

In the instant investigation, Commerce examined the availability of 
the shareholders’ advances. Specifically, the ITA noted that Usinor and 
Sacilor received the advances from the GOF from 1982 until 1986, at 
which time the GOF and the companies converted the advances to com- 
mon stock. Final Determination, 58 Fed. Reg. at 6224. Commerce also 


5 The court finds most significant the fact that the probative value of the evidence cited by Inland Steel depends upon 
how the companies chose to characterize the advances in its questionnaire responses, financial statements, and tables 
prepared for Commerce. Because the evidence relates entirely to the manner in which the companies characterized the 
advances, such evidence neither establishes that the companies and the GOF agreed these advances would carry repay- 
ment obligations, nor does it preclude the conclusion that they did not agree such obligations would attach to the 
advances. In short, the items are merely probative of how the companies characterized the advances for financial 
accounting purposes and for this investigation. The evidence pertaining to the 1986 conversion is similarly unpersua- 
sive because its probative value also depends ones the characterization of the advances rather than on an express 
agreement between the GOF and the comp tly, even though the record items cited by Inland Steel may 
provide apparent support for finding there wasa aoe obligation, the court concludes that such evidence does not 
so detract from the evidence relied upon by Commerce (in reaching the conclusion that the ad were grants upon 
issuance) that its determination is rendered unsupported by substantial evidence. 
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indicated that the advances carried no interest and that the GOF did not 
place any preconditions on their receipt. id. As noted, [ 

] Confid. Doc. 19 
at 8. Commerce ultimately determined that the advances “should be 
treated as non-recurring grants.” Jd. at 6229. The ITA provided the fol- 
lowing rationale for its determination: 


Although Usinor and Sacilor received shareholders’ advances on a 
regular basis during the years 1982 through 1986, each advance 
required specific shareholders’ approval. Moreover, these share- 
holders’ advances were made to cover operating losses. Repeated 
shareholders’ advances made to keep a company from dissolving 
are “exceptional” events, within the meaning of [Live Swine, 50 
Fed. Reg. at 25,101]. Therefore, under the Department’s methodol- 
ogy, we are treating the shareholders’ advances as non-recurring. 
Id. Commerce thus determined that the advances “constitute counter- 
vailable grants at the time they were received as no shares were distrib- 
uted in return for these advances when they were made to Usinor and 
Sacilor.” Jd. at 6225. In accordance with its conclusion that the advances 
were non-recurring, Commerce allocated the advances over a 15-year 
period and did not allow the company to expense the advances in the 
year of receipt. See id. at 6230 (describing the 15-year allocation period 
which Commerce applied to the subsidies at issue). 
Usinor contends that the advances were recurring grants under Com- 


merce’s usual methodology for testing grants. Specifically, Usinor 
claims that the advances “were not exceptional because they were pro- 
vided repeatedly to cover losses regularly incurred.” Plaintiffs’ Brief at 
18. Usinor also points to the fact that [ 


]. Id. (quoting Confid. 
Doc. 19 at 8). Plaintiffs further maintain that the advances “were long- 
standing, as they were provided for five consecutive years,” and were 
likely to continue into the future due to the company’s poor economic 
performance. Id. at 18-19. In light of these attributes, plaintiffs charge 
that Commerce had no basis for concluding the advances were non-re- 
curring. Id. at 19-20. 

Usinor’s arguments fail to establish that Commerce did not base its 
determination upon substantial evidence on the record. Although the 
evidence cited by Usinor clearly indicates that the advances lasted for 
five years and, therefore, may have been longstanding, other record evi- 
dence amply supports Commerce’s determination that the grants were 
exceptional. This evidence establishes that the GOF provided the 
advances on an essentially ad hoc basis, and was under no obligation to 
provide such advances. The ad hoc nature of the grants is apparent in 
the fact that provision of the grants depended upon the monthly losses 
realized by the companies and the approval of the Bureau Chief of the 
French Ministry of Treasury. See Pub. Doc. 107, Confid. Doc. 19, at 8; cf. 
New Steel Rail, Except Light Rail, From Canada, 54 Fed. Reg. 31,991, 
31,996 (Aug. 3, 1989) (final determination) (Canadian government’s 
provision of grants found to be exceptional in part because the govern- 
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ment likely would have discontinued the grants if the recipient were to 
turn a profit). In sum, although the GOF may have provided the 
advances over a somewhat lengthy period of time, the conditions under 
which the companies received the advances provides a reasonable basis 
for concluding that the advances amounted to a series of “one-time, 
shot-in-the-arm” subsidies. 

In addition, although the record contains conflicting evidence as to 
whether the GOF and the companies had an agreement pertaining to 
the advances,® to the extent such an agreement may have existed, it 
appears only to have created a mere expectation that the companies 
would receive the advances. See Pub. Doc. 107, Confid. Doc. 19, at 8 
(indicating GOF officials told Commerce verifiers that the companies 
and the GOF had an agreement pursuant to which the companies 
[ ]). Despite the statements by the 
GOF which might support a different interpretation, the court finds 
that the totality of the record evidence reasonably supports the conclu- 
sion that the grants were exceptional. For the foregoing reasons, the 
court concludes that Commerce’s determination that shareholder 
advances made by the GOF to Usinor and Sacilor were non-recurring 
grants is supported by substantial evidence and is otherwise in accor- 
dance with law. This aspect of Commerce’s Final Determination is 
therefore sustained. 


5. FDES Consolidated Loans and Outstanding CFDI Loans Conferred 
Countervailable Benefits: 

The next issue before the court is whether Commerce’s determina- 
tion that the consolidation of Usinor Sacilor’s FDES loans conferred a 
countervailable benefit upon the company, as did outstanding CFDI 
loans during the period of investigation, is supported by substantial evi- 
dence and is otherwise in accordance with law. As noted, beginning in 
approximately 1978, Usinor, Sacilor, or their subsidiaries obtained “par- 
ticipative” FDES and CFDI loans. These loans carried below market 
interest rates and required borrowers to pay a share of future profits. 
Final Determination, 58 Fed. Reg. at 6225. In 1990, the outstanding 
principal on FDES loans to Usinor and Sacilor was consolidated into 
multiple long-term loans. Jd. In 1991, outstanding CFDI loans to Usinor 
Sacilor were similarly consolidated. Id. 

Commerce determined that the consolidated FDES loans were coun- 
tervailable after concluding that the loans were de facto limited. Id. The 
ITA reached this conclusion upon finding that the information sub- 
mitted to it pertaining to the availability of the consolidated loans was 
deficient. Specifically, Commerce states that the GOF 


provided the total distribution of participative FDES loans for 1981 
through 1990. It does not appear that the new 1990, consolidated 


6 Compare Verification Report for Usinor Sacilor, Pub. Doc. 108, Confid. Doc. 20, at 9 (indicating that the GOF and 
the companies had no official agreement regarding stockholders’ advances) with Verification Report for the GOF, Pub. 
Doc. 107, Confid. Doc. 19, at 8 (noting GOF officials told Commerce verifiers that the companies and the GOF had an 
agreement pursuant to which [ 

}). 
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loans for Usinor Sacilor are included in this information. The 
information provided only seems to relate to participative loans 
rather than the types of loans obtained by Usinor Sacilor in 1990. 
Indeed, the information provided indicates that the consolidated 
amounts exceeded the total amount of FDES loans distributed to all 
sectors of the economy for the years 1987, 1988, and 1989 
combined. 


Id. Because it lacked information as to whether the loans were limited to 
a specific enterprise or industry or group of enterprises or industries, 
Commerce concluded that the loans were de facto limited. Id. 

Commerce’s determination with respect to the CFDI loans differed. 
First, the ITA determined that consolidation of the CFDI loans pro- 
duced no cash flow effect during the period of investigation and, there- 
fore, did not provide any countervailable benefits during that time. 
Final Determination, 58 Fed. Reg. at 6225. In contrast to the consoli- 
dated CFDI loans, however, Commerce did find that Usinor Sacilor’s old 
CFDI loans created a potentially countervailable cash flow effect during 
the POI. Jd. After determining that such a cash flow effect existed, the 
ITA considered whether the CFDI loans were limited to a specific enter- 
prise and, therefore, countervailable. Commerce determined that the 
CFDI loans were de facto limited to a specific enterprise because the evi- 
dence adduced by plaintiffs failed to demonstrate that the loans were 
non-specific. Jd. As a result, Commerce concluded that the CFDI loans 
are de facto limited and “are countervailable to the extent that they were 
provided on terms inconsistent with commercial considerations.” Id. 

The specificity inquiry that Commerce undertook in the instant 
investigation arises from 19 U.S.C. § 1677(5). This statutory provision 
directs Commerce, in considering whether a domestic subsidy exists, to 
“determine whether the * * * subsidy in law or in fact is provided to a 
specific enterprise or industry, or group of enterprises or industries.” 
19 U.S.C. § 1677(5)(B) (1988). This provision also indicates that 
“[njominal general availability, under the terms of the law, regulation, 
program, or rule establishing a * * * subsidy, of the benefits thereunder 
is not a basis for determining that the * * * subsidy is not, or has not 
been, in fact provided to a specific enterprise or industry, or group 
thereof.” id. This standard “focuses on the de facto case-by-case effect of 
benefits provided to recipients rather than on the nominal availability 
of benefits.” Cabot Corp. v. United States, 9 CIT 489, 498, 620 F Supp. 
722, 732 (1985), appeal dismissed, 4 Fed. Cir. (T) 80, 788 F2d 1539 
(1986). 

Usinor challenges Commerce’s specificity determinations concerning 
the GOF’s provision of the old CFDI loans and the consolidated FDES 
loans. With respect to the consolidated FDES loans, Usinor argues that 
the ITA erroneously found these loans to be de facto specific because the 
consolidation did not materially alter the terms of the original loans. 
Plaintiffs’ Brief at 21-22. In support, Usinor states that “the ITA veri- 
fied that the terms of the consolidated loans were designed to match, on 
average, the maturity and interest rates on the original loans.” Jd. at 21. 
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According to plaintiffs, because “the consolidation did not materially 
alter the terms of the original loans, the only reasonable method of 
determining whether the FDES loans were de facto specific would have 
been to compare the amounts of the loans originally granted to Usinor 
Sacilor with those contemporaneously granted to other sectors of the 
French economy.” Jd. at 21-22 (footnote omitted). Such a comparison, 
contend plaintiffs, “demonstrates that the loans to Usinor Sacilor were 
not de facto specific, as they comprised a small fraction of the loans 
granted to other sectors of the economy.” Jd. (footnote omitted). Plain- 
tiffs also argue that Commerce’s specificity determination must fail 
because Commerce improperly compared the availability of consoli- 
dated FDES loans with the availability of the original FDES loans. 
Plaintiffs’ Reply Brief at 12. 

Upon review, the court finds Usinor’s arguments unavailing. Usinor’s 
assertions, while ultimately attacking the validity of Commerce’s speci- 
ficity determination, target the ITA’s assumption that the consolidated 
loans were new loans that may constitute countervailable subsidies. See 
Confid. Doc. 16 at 9 ([ 

]). By arguing that this assumption is invalid, Usinor effec- 
tively shifts the focus away from Commerce’s specificity determination 
and toward the more fundamental question of whether a subsidy could 
have arisen by virtue of the consolidation. 


Simply put, the record in this case belies Usinor’s position. It is clear 
that the terms of the consolidated FDES loans differ from the terms of 
the original FDES loans. See, e.g., Confid. Doc. 6 at 6 ([ 


]); see also id., Ex. D at 1 (noting that the original loans were 
[ 

]). Furthermore, although Commerce’s verification 
report indicates that GOF officials stated that the consolidated loans 
had terms designed to match those of the original loans, this does not 
demonstrate such matching actually occurred. Neither GOF officials 
nor Usinor sought to demonstrate through calculations or otherwise 
that the terms of the consolidated loans actually matched those of the 
original loans. Thus, even assuming that the matching of terms was 
intended, such an assumption does not negate Commerce’s conclusion 
that the consolidated loans did in fact have new terms and, therefore, 
should be regarded as new loans. Accordingly, the court rejects plain- 
tiffs’ argument that the consolidated FDES loans did not contain new 
terms, and finds that Commerce’s determination that the consolidated 
loans could have conferred subsidies upon Usinor Sacilor is reasonable 
and is supported by substantial record evidence. This aspect of Com- 
merce’s Final Determination is therefore sustained. 

The court finds Usinor’s challenge to Commerce’s specificity deter- 
mination equally without merit. Usinor premises its challenge on a mis- 
apprehension of the facts. In short, Usinor claims that Commerce 
should have addressed only the availability of the original FDES loans 
because, in its view, the 1990 consolidated loans were not new loans and, 
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consequently, could not have conferred any countervailable subsidy. See 
Plaintiffs’ Brief at 21-22. As noted, however, the record in this case sup- 
ports Commerce’s conclusion that the 1990 consolidated loans were new 
loans. Thus, because the 1990 consolidated loans formed the basis of 
Commerce’s FDES inquiry, Commerce properly considered data relat- 
ing to the consolidated loans, including data pertaining to the availabil- 
ity of such loans. As a result, the court concludes that plaintiffs have 
failed to demonstrate that Commerce’s determination that the consoli- 
dated FDES loans were specific and, therefore, countervailable, is 
unsupported by substantial evidence on the record or not otherwise in 
accordance with law. Accordingly, this aspect of Commerce’s Final 
Determination is sustained. 

With regard to the old CFDI loans, Usinor contends that the record 
clearly establishes that these loans were not de facto specific. Plaintiffs’ 
Brief at 22. Specifically, plaintiffs point to a letter written by the presi- 
dent of CFDI which indicates that the CFDI loans were not limited to a 
specific enterprise or industry or group of enterprises or industries. Id. 
(citing Confid. Doc. 20, Ex. 31). Plaintiffs maintain that this letter 
amply demonstrates that the loans were not de facto specific, and thus 
precludes the conclusion reached by Commerce that Usinor failed to 
provide adequate evidence to establish the character of the loans. Id. 
Plaintiffs also far't Commerce for assuming that the CFDI loans were 
de facto specific based on Usinor Sacilor’s failure to provide additional 
evidence demonstrating that the loans were generally available. Id. 

Upon review, the court finds plaintiffs’ arguments unavailing. In 
their submissions to this court, plaintiffs cite two items on the record in 
support of their position. The first item is a listing of outstanding CFDI 
loans transferred to Usinor Sacilor. Pub. Doc. 68, Confid. Doc. 6, Ex. D at 
36. This listing, however, simply does not indicate whether CFDI loans 
were generally available throughout the French economy. 

The second item, a letter from the president of CFDI to plaintiffs’ for- 
mer counsel, is equally uninstructive. The pertinent translated portion 
of this letter reads: [ 

] Confid. Doc. 20, Ex. 31. The general 
nature of this lone statement clearly renders it an inadequate basis for 
determining whether the CFDI loans were non-specific. Indeed, the let- 
ter is devoid of any factual support for plaintiffs’ assertion that the CFDI 
loans were generally available and, therefore, non-specific. Accordingly, 
the court finds that Commerce reasonably concluded that this letter 
failed to substantiate Usinor’s position regarding the availability of the 
CFDI loans. For the foregoing reasons, the court rejects plaintiffs’ claim 
that Commerce was provided with evidence which demonstrated that 
the loans were generally available and, therefore, non-specific. The 
same reasons also compel the court to find that plaintiffs have failed to 


establish that Commerce improperly assumed the CFDI loans were de 
facto specific. 
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Finally, the court finds plaintiffs’ claim, that Commerce lacked sub- 
stantial evidence for its determination, similarly without merit. In the 
instant investigation, Commerce noted that plaintiffs failed to submit 
information “on the terms of [Usinor Sacilor’s old CFDI loans] or 
whether these loans were limited to a specific enterprise or industry or 
group of enterprises or industries.” Preliminary Determination, 57 Fed. 
Reg. at 42,979. In the absence of such information, Commerce deter- 
mined it would apply best information available (“BIA”).’ Id. Similarly, 
in the Final Determination, Commerce determined that the CFDI loans 
were de facto specific based on a lack of supporting evidence from plain- 
tiffs regarding the availability of the loans. Final Determination, 58 Fed. 
Reg. at 6225. It is apparent from both the Preliminary Determination 
and the Final Determination that Commerce sought but did not receive 
information bearing on the availability of the old CFDI loans and that 
the absence of such information prompted the ITA to conclude these 
loans were de facto specific. 

While it is unclear whether Commerce intended to reaffirm its 
reliance on BIA in the Final Determination, the rationale underlying 
the BIA rule unquestionably supports Commerce’s CFDI determina- 
tion. BIA is a rule of adverse inference which allows Commerce to avoid 
“rewarding the uncooperative and recalcitrant party for its failure to 
supply requested information.” Allied-Signal Aerospace Co. v. United 
States, 11 Fed.Cir.(T)___,__—_— , 996 F2d. 1185, 1192 (1993). This rule 
exists in recognition of the fact that “the ITA cannot be left merely to the 
largesse of the parties at their discretion to supply the ITA with informa- 
tion* * *. Otherwise, alleged unfair traders would be able to control the 
amount of * * * duties by selectively providing the ITA with informa- 
tion.” Olympic Adhesives, Inc. v. United States, 8 Fed. Cir. (T) 69, 76, 899 
F.2d 1565, 1571-72 (1990) (citations omitted). Commerce’s application 
of the rule “fairly places the burden of production on the importer, 
which has in its possession the information capable of rebutting the 
agency’s inference.” Rhone Poulenc, Inc. v. United States, 8 Fed. Cir. (T) 
61, 67, 899 F2d 1185, 1190-91 (1990). 

In this case, plaintiffs failed to provide Commerce with sufficient 
information pertaining to the availability of the old CFDI loans. The 
language of the Preliminary Determination clearly placed plaintiffs on 
notice of the need to submit information in this regard. Preliminary 
Determination, 57 Fed. Reg. at 42,979. Rather than argue no such 
information existed, plaintiffs responded by submitting the items pre- 
viously discussed, i.e. the listing of CFDI loans and the letter from the 
CFDI president. These items, however, could not reasonably be 
expected to satisfy the submission deficiency that Commerce identified 
in the Preliminary Determination. Because plaintiffs failed to provide 
Commerce with information that was materially probative of whether 
the old CFDI loans were industry non-specific, when plaintiffs were in 


7Commerce’s authority to apply BIA derives from 19 U.S.C. § 1677e(c) (1988). 
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the best position to do so, the ITA had a reasonable basis for inferring 
that such information would have demonstrated that the loans were de 
facto specific. Cf Rhone Poulenc, 8 Fed. Cir. (T) at 67, 899 F.2d at 1190 
(the ITA’s presumption that the highest prior dumping margin was the 
best information of current margins “reflects a common sense inference 
that the highest prior margin is the most probative evidence of current 
margins because, if it were not so, the importer, knowing of the [BIA] 
rule, would have produced current information showing the margin to 
be less”). As a result, the court concludes that Commerce’s determina- 
tion that the old CFDI loans were de facto specific and, therefore, coun- 
tervailable, is supported by substantial evidence on the record and 
otherwise in accordance with law. Accordingly, this aspect of Com- 
merce’s Final Determination is sustained. 


6. The IMF Long-Term Rate for France as the Benchmark Interest and 
Discount Rate: 


The next issue before the court is whether Commerce’s determina- 
tion to use the IMF’s long-term rate for France as the benchmark inter- 
est and discount rate in the years in which Usinor Sacilor was 
uncreditworthy is supported by substantial evidence and is otherwise in 
accordance with law. Commerce decided to use the IMF rate as the 
benchmark interest and discount rate and added a risk premium to mea- 
sure the benefits the company received from the GOF’s grant programs 
because the company “did not report its actual cost for long-term, fixed- 
rate debt.” Final Determination, 58 Fed. Reg. at 6224. The ITA deter- 
mined that it would apply the highest annual interest rate published by 
the IMF pursuant to its Proposed Regulations and based on its finding 
that Usinor Sacilor was uncreditworthy in the years in which the GOF 
approved all of the company’s grants. Id.; see Proposed Regulations, 
54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. § 355.44(b)(6)(iv)). 

Commerce’s Proposed Regulations describe the manner in which the 
ITA generally measures countervailable benefits arising from govern- 
mental loans and grants. These regulations indicate that “[a] loan pro- 
vided by a government confers a countervailable benefit to the extent 
that the amount paid by a firm for the government loan is less than what 
the firm would pay for a benchmark loan.” Proposed Regulations, 54 
Fed. Reg. at 23,380 (to be codified at 19 C.FR. § 355.44(b)(1)). For gov- 
ernment long-term loans,® the benchmark prescribed by the regulations 
varies depending upon whether the company under investigation is 
creditworthy. Proposed § 355.44(b)(4) sets forth the benchmark rates 
for creditworthy companies while proposed § 355.44(b)(6)(iv) describes 
the rates for uncreditworthy companies. See id., 54 Fed. Reg. at 
23,380-81. The latter provision requires Commerce, in relevant part, to 
“calculate the benchmark interest rate for a long-term government loan 
by taking the sum of 12 percent of the prime interest rate in the country 


8a long-term loan means a loan, the terms of repayment for which are greater than one year. Proposed Regulations, 
54 Fed. Reg. at 23,379 (to be codified at 19 C.FR. § 355.41(j)). 
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in question and * * * [t]he highest long-term fixed interest rate com- 
monly available to firms in the country in question.” Jd. at 23,381 (to be 
codified at 19 C.FR. § 355.44(b)(6)(iv)(A)(1)). 

Once Commerce determines the amount of countervailable benefits 
flowing from a government loan, the ITA then allocates the benefits 
over time and, specifically, to the period of investigation. The methodol- 
ogy that Commerce will employ for allocating long-term government 
loans appears in proposed 19 C.FR. § 355.49(c)(1). See id., 54 Fed. Reg. 
at 23,384-85. Specifically, Commerce will use the following three-step 
process: 


(i) Determine the grant equivalent for the loan by calculating the 
present value, in the year the loan is received, of the difference 
between the amount that the firm is to pay under the government 
loan and the amount that the firm would have paid under the 
benchmark loan; 

(ii) Assign a discount rate; and 

(iii) Construct a benefit stream. 


Proposed Regulations, 54 Fed. Reg. at 23,385. The discount rate that 
Commerce will assign under the second step of the allocation process is 
“the benchmark interest rate for the loan in question determined pur- 
suant to § 355.44(b).” Id. Because the ITA selected the IMF long-term 
rate for France as the benchmark interest rate pursuant to 
§ 355.44(b)(6)(iv), the IMF rate became the discount rate assigned 
under § 355.49(c)(1), (c)(3). 

The Proposed Regulations prescribe similar treatment for govern- 
ment grants; Commerce will measure the countervailable benefits from 
the grants and allocate a portion of the benefits to the period of inves- 
tigation. With respect to measuring the amount of countervailable 
benefits attributable to such grants, the regulations provide that “a 
countervailable benefit exists in the amount of the grant.” Id., 54 Fed. 
Reg. at 23,380 (to be codified at 19 C.FR. § 355.44(a)). In addition, the 
allocation that Commerce will undertake for grants entails virtually the 
same three-step process as that for loans. Specifically, the ITA will: 
(1) determine the amount of the countervailable benefit pursuant 
to § 355.44; (2) assign a discount rate; and (3) construct a benefit 
stream. Id., 54 Fed. Reg. at 23,384 (to be codified at 19 C.ER. 
§ 355.49(b)(1)(i)-(iii)). 

The methodology that the Proposed Regulations prescribe for assign- 
ing discount rates to governmental grants diverges, however, from that 
provided for governmental loans. Instead of using the benchmark inter- 
est rate as the discount rate, as is the case with governmental loans, the 
Proposed Regulations set forth the following three options from which 
Commerce may assign a discount rate, in order of preference: 


(i) The cost of long-term, fixed-rate debt of the firm in question, 
excluding loans found to confer a countervailable subsidy; 
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(ii) The average cost of long-term, fixed-rate debt in the country 
in question; or 
(iii) A rate which the Secretary considers to be most appropriate. 


Proposed Regulations, 54 Fed. Reg. at 23,384 (to be codified at 19 C.ER. 
§ 355.49(b)(2)(i)-(iii)). Notwithstanding this hierarchy, in numerous 
investigations Commerce has used the benchmark interest rate as the 
discount rate where the company under review was uncreditworthy at 
the time when the government approved or provided the grants. See, 
e,g., Certain Steel Products From France, 58 Fed. Reg. 37,304, 
37,313-14 (July 9, 1993) (final determination); Certain Steel Products 
From Spain, 58 Fed. Reg. 37,374, 37,384—85 (July 9, 1993) (final deter- 
mination); New Steel Rail, Except Light Rail, From Canada, 54 Fed. 
Reg. at 31,994 (final determination); Certain Carbon Steel Products 
From Brazil, 52 Fed. Reg. 829, 831 (Jan. 9, 1987) (final results of admin. 
review). Consistent with its practice in the aforementioned investiga- 
tions, Commerce used the IMF long-term rate for France as the discount 
rate for Usinor Sacilor’s grants in the years in which the company was 
uncreditworthy. Final Determination, 58 Fed. Reg. at 6224. 

Plaintiffs oppose Commerce’s determination for several reasons. 
Plaintiffs assert that the benchmark interest and discount rate adopted 
by Commerce were punitive and mark a departure from the agency’s 
past practice. See Plaintiffs’ Brief at 23-24. Specifically, plaintiffs fault 
Commerce for adding a risk premium to the discount rate used to allo- 
cate the benefits of the grants that Usinor Sacilor received. Id. at 23 
n.83. Plaintiffs also suggest that the ITA improperly ignored informa- 
tion submitted by both petitioners and plaintiffs pertaining to the appli- 
cability of lower, OECD interest rates. Id. at 23-24. Finally, as a factual 
matter, Usinor claims the ITA erroneously determined that the IMF 
rate was a long-term lending rate as record evidence establishes that 
this rate applied to short-term and medium-term financing. Jd. at 24. 

The court finds plaintiffs’ arguments unavailing. To the extent that 
plaintiffs contend the discount rate assigned in the instant case is puni- 
tive, plaintiffs place undue reliance on the fact that the Proposed Regu- 
lations do not provide for a risk premium for discount rates. See 
Proposed Regulations, 54 Fed. Reg. at 23,384 (to be codified at 19 C.FR. 
§ 355.49(b)(2)(i)-(iii)). As noted, Commerce developed its practice of 
assigning discount rates that match the benchmark interest rates for 
uncreditworthy companies both before and after publication of the Pro- 
posed Regulations. See Certain Steel Products From France, 58 Fed. 
Reg. at 37,313-14 (1993 determination using the benchmark interest 
rate as the discount rate); Certain Steel Products From Spain, 58 Fed. 
Reg. at 37,384-85 (1993 determination using the benchmark interest 
rate as the discount rate); New Steel Rail, Except Light Rail, From Can- 
ada, 54 Fed. Reg. at 31,994 (1989 determination using the benchmark 
interest rate as the discount rate); Certain Carbon Steel Products From 
Brazil, 52 Fed. Reg. at 831 (1987 determination using the benchmark 
interest rate as the discount rate). 
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The addition of a risk premium to the benchmark rate conforms Com- 
merce’s methodology for assigning discount rates for grants to its meth- 
odology for assigning discount rates for loans. See Proposed 
Regulations, 54 Fed. Reg. at 23,381 (indicating Commerce will calculate 
the benchmark rate for a government long-term loan “by taking the 
sum of 12 percent of the prime interest rate in the country in question 
and * * * [t]he highest long-term fixed interest rate commonly available 
to firms in the country in question”) (to be codified at 19 C.FR. 
§ 355.44(b)(6)(iv)(A)(1)); id., 54 Fed. Reg. at 23,385 (the discount rate 
for allocating the benefits from a governmental loan is “the benchmark 
interest rate for the loan in question determined pursuant to 
§ 355.44(b)”) (to be codified at 19 C.ER. § 355.49(c)(3)). If Commerce 
did not add arisk premium to the “highest long-term fixed interest rate” 
in assigning a discount rate for government grants, the uncreditworthy 
recipient company would completely avoid the additional “12 percent of 
the prime interest rate” that Commerce would have applied if the com- 
pany were to have received a governmental loan. Commerce’s practice 
of using the “highest long-term fixed interest rate” in addition to a risk 
premium is reasonable because it creates uniformity in the ITA’s treat- 
ment of government loans and grants and allocates benefits in a manner 
that better corresponds to commercial reality than does a creditworthy 
discount rate or a rate that does not contain a risk premium. See S. Rep. 
No. 249, 96th Cong., 1st Sess. 85-86 (1979), reprinted in 1979 
US.C.C.A.N 381, 471-72 (emphasizing the need to develop reasonable 
methods of allocating subsidies received over time in a manner that 
reflects the subsidies’ commercial and competitive benefit to the recipi- 
ent). While it is unclear from the record how the risk premium added to 
the IMF rate for the grants’ discount rates compares with the additional 
“12 percent of the prime interest rate” that Commerce ordinarily adds 
to the benchmark rate for purposes of assigning a discount rate for gov- 
ernment loans, the risk premium clearly enables the ITA to treat grants 
and loans more similarly. For the foregoing reasons, the court concludes 
that the ITA has a reasonable basis for using the benchmark interest 
rates for uncreditworthy companies, plus a risk premium, as the dis- 
count rates for such companies. The reasonableness of Commerce’s 
methodology, coupled with the fact that Usinor Sacilor was uncredit- 
worthy at the time when the GOF approved the grants at issue, convince 
the court that the discount rate that Commerce assigned to Usinor Saci- 
lor was not punitive. 

The court also rejects plaintiffs’ argument that Commerce’s addition 
of a risk premium to the discount rate represents a departure from past 
practice. As noted, in at least two prior unrelated investigations, Com- 
merce added a risk premium to the applicable interest rate in calculat- 
ing the discount rate which the ITA used to allocate countervailable 
benefits over time. New Steel Rail, Except Light Rail, From Canada, 
54 Fed. Reg. at 31,993-94; Certain Carbon Steel Products From Brazil, 
52 Fed. Reg. at 831. These investigations also compel the conclusion 
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that Commerce has not limited its use of a risk premium to instances in 
which the particular subsidy at issue is a loan. The court, therefore, dis- 
agrees with plaintiffs’ suggestion that Commerce’s determination to 
use a risk premium in this case is a “novel practice.” 

Plaintiffs’ claim that Commerce should have used the OECD rates is 
similarly without merit. Plaintiffs base their claim on the fact that both 
petitioners and plaintiffs submitted these rates to Commerce in the 
instant investigation, and that Commerce used these rates in prior 
investigations involving merchandise from France. Notwithstanding 
the fact that both petitioners and plaintiffs submitted OECD rates to 
Commerce, the IMF rates are clearly a matter of public record and Com- 
merce adequately explained its reliance upon the IMF rates in the 
instant case. Cf Ipsco, Inc. v. United States, 12 CIT 1128, 1130, 701 F 
Supp. 236, 238 (1988) (“If ITA wishes to apply information gleaned from 
public documents it may do so, as long as it relates such information to 
the facts of the case before it.”). In addition, the Preliminary Determina- 
tion demonstrates that information pertaining to IMF rates was before 
the ITA and that plaintiffs had an opportunity to raise whatever objec- 
tions they may have had to the ITA’s use of such rates. Preliminary 
Determination, 57 Fed. Reg. at 42,978 (noting Commerce’s use of the 
IMF rates in the instant investigation). Consequently, the fact that both 
petitioners and plaintiffs submitted OECD rates to Commerce does not 
establish that Commerce improperly applied the IMF rates. 

Plaintiffs’ reliance on Commerce’s earlier investigations of French 
companies is also misplaced. Whereas the companies under review in 
the those previous cases were creditworthy in the years for which Com- 
merce applied the OECD rates, Usinor Sacilor was uncreditworthy in 
the years for which the agency has applied the IMF rates in this case. 
The former investigations cited by plaintiffs, therefore, do not demon- 
strate the unreasonableness of Commerce’s application of the higher 
IMF rates in this case. The court also observes that the Proposed Regu- 
lations, promulgated approximately seven years after the investigations 
cited by plaintiffs, expressly indicate that Commerce will use “[t]he 
highest long-term fixed interest rate commonly available to firms in the 
country in question” to calculate the benchmark interest rate for 
uncreditworthy firms. 54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. 
§ 355.44(b)(6)(iv)(A)(1)). Commerce’s current practice accords with 
this approach. Certain Steel Products From France, 58 Fed. Reg. at 
37,313-14; Certain Steel Products From Spain, 58 Fed. Reg. at 
37,384-85; New Steel Rail, Except Light Rail, From Canada, 54 Fed. 
Reg. at 31,994. For all of the foregoing reasons, the court finds that the 
earlier investigations upon which plaintiffs rely do not mandate the use 
of the lower OECD rates in this case. 

Finally, the court also rejects plaintiffs’ claim that the IMF rates are 
not long-term rates. To demonstrate that the IMF rates are not long- 
term rates, plaintiffs point to a passage in the International Financial 
Statistics Yearbook (“Yearbook”) published by the IMF which indicates 
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that the lending rates at issue “‘meet the short-and medium-term 
financing needs of the private sector.’” Plaintiffs’ Brief at 24 (citation 
omitted). The foregoing passage is not probative of whether the IMF 
rates do not apply to loans that, under Commerce’s definition, are long- 
term. As noted, Commerce uses the term “long-term loan” to describe 
loans, “the terms of repayment for which are greater than one year.” 
Proposed Regulations, 54 Fed. Reg. at 23,379 (to be codified at 19 C.FR. 
§ 355.41(j)). Nothing in the passage cited by plaintiffs clarifies the 
meaning of the terms used and, specifically, whether the IMF rates 
apply to loans the terms of repayment of which are less than one year. 
Consequently, the court concludes that the Yearbook does not demon- 
strate Commerce improperly regarded the IMF rates as long-term rates. 

Plaintiffs’ second argument is similarly unavailing. According to 
plaintiffs, “a simple comparison of the IMF lending rates to the OECD 
rates * * * makes it obvious that the IMF rate was far closer to the rates 
charged to individuals for short-term loans and to businesses for over- 
drafts and advances than to medium-and long-term rates charged to 
businesses.” Plaintiffs’ Brief at 24 (footnote omitted). The comparison 
urged by plaintiffs simply does not demonstrate that Commerce erro- 
neously relied on the IMF rate as a long-term rate. The mere fact that 
the IMF rates may correspond to what the OECD has determined to be 
the rates for individuals’ short-term loans and for businesses’ over- 
drafts and advances does not establish that the IMF rates are inapplica- 
ble to long-term loans as defined by Commerce’s Proposed Regulations. 
The inference derived from the comparison urged by plaintiffs, i.e. that 
the higher IMF rates are not long-term rates for businesses, is premised 
upon the definitions used by, and the accuracy of, the OECD. However, 
plaintiffs have not directed the court to any record evidence identifying 
the duration of the loans underlying the OECD rates. Nothing in the 
OECD tables defines the terms short-term, medium-term, and long- 
term. See Pub. Doc. 55, Confid. Doc. 3, Ex. 38. The meanings of these 
terms as employed by the OECD are thus unclear on the record. In addi- 
tion, as suggested by Inland Steel, it would appear that “the [OECD] 
rates are merely reference rates from which lending institutions derive 
their final financing terms.” Defendant-Intervenor’s Response Brief at 
29. During verification, French bank officials informed Commerce that 
banks will “add a few percentage points to the [OECD] rate to determine 
the final lending rate.” Pub. Doc. 107, Confid. Doc. 19, at 15-16. The 
accuracy of the OECD rates cited by plaintiffs, therefore, is also uncer- 
tain. As a result, although the comparison advanced by plaintiffs may 
indicate a disparity between the OECD and IMF rates, such a disparity 
does not establish that Commerce lacked substantial evidence on the 
record for concluding that the IMF rate was a long-term rate. For all of 
the foregoing reasons, the court concludes that Commerce’s determina- 
tion to use the IMF’s long-term rate as the benchmark interest and dis- 
count rate in the years in which Usinor Sacilor was uncreditworthy is 
supported by substantial evidence and is otherwise in accordance with 
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law. Accordingly, the court sustains this aspect of Commerce’s Final 
Determination. 


7. 15-Year Amortization Period: 


The next issue before the court is whether Commerce’s determina- 
tion to use a 15-year amortization period for allocating the countervail- 
able benefits resulting from the non-recurring grants and equity 
infusions that Usinor Sacilor received is supported by substantial evi- 
dence and is otherwise in accordance with law. Commerce based this 
determination on its finding that the 15-year period reflects “the aver- 
age useful life of assets in the steel industry.” Final Determination, 
58 Fed. Reg. at 6223-24 (citing Proposed Regulations, 54 Fed. Reg. at 
23,384 (to be codified at 19 C.F-R. § 355.49(b)(3))). The proposed regula- 
tion cited by Commerce states that the agency will use “the average use- 
ful life of a firm’s renewable physical assets (equipment), as set forth in 
the U.S. Internal Revenue Service’s 1977 Class Life Asset Depreciation 
Range System” (“IRS Tables”) as one component in the calculation of 
the recipient firm’s benefit stream. Proposed Regulations, 54 Fed. Reg. 
at 23,384 (to be codified at 19 C.F-R. § 355.49(b)(3)). The benefit stream, 
in turn, is one aspect that Commerce considers in allocating grants and 
equity infusions over time. See id. 

The ITA’s arbitrary reliance upon the IRS Tables has previously been 
addressed and rejected by this Court. See, e.g., British Steel, Consol. 
Court No. 93-09-00550-CVD, Slip Op. 95-17 at 87-101 (CIT Feb. 9, 
1995). The British Steel court observed that “[t}he legislative history of 
the Trade Agreements Act of 1979 clearly sets forth Congress’ intent 
with respect to allocating benefits of subsidies over time.” Id., Slip Op. 
95-17 at 89. In particular, the legislative history emphasizes that “a rea- 
sonable [allocation] period based on the commercial and competitive 
benefit to the recipient as a result of the subsidy must be used.” S. Rep. 
No. 249, 96th Cong., 1st Sess. 85-86 (1979), reprinted in 1979 
U.S.C.C.A.N. 381, 471-72 (emphasis added); see also British Steel Corp. 
v. United States, 10 CIT 224, 236, 632 F Supp. 59, 68 (1986) (Commerce 
must allocate subsidy benefits over a period of time reflecting the com- 
mercial and competitive benefit of the subsidy to the recipient). 

The record in this case compels the court to conclude that Commerce 
improperly settled upon a 15-year amortization period to calculate the 
benefit stream attributable to the non-recurring grants and equity infu- 
sions that Usinor Sacilor received from the GOF? To begin, the court 
rejects defendant’s argument that this court should uphold Commerce’s 
determination to use a 15-year amortization period because the period 
“reasonably reflects economic reality for Usinor Sacilor.” Defendant’s 
Brief at 76 (citation omitted). It is axiomatic that “[pJost-hoc rational- 
izations of agency actions first advocated by counsel in court may not 


9 Because Commerce has not yet promulgated final regulations with regard to its amortization methodology, the 
court does not consider the ITA’s use of the IRS Tables in the instant case to be the application of a firm rule. Accord- 
ingly, the court must assess the evidentiary basis supporting Commerce’s decision to use the IRS Tables in this case. See 
British Steel, Slip Op. 95-17 at 90 n.48 (CIT Feb. 9, 1995). 
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serve as the basis for sustaining the agency’s determination.” U.H.F-C. 
Co. v. United States, 9 Fed. Cir. (T) 1, 13, 916 F2d 689, 700 (1990) (citing 
Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)). 
Nothing on the record in this case shows that Commerce considered the 
“economic reality for Usinor Sacilor” in arriving at its decision to use a 
15-year amortization period. 

To the contrary, the record discloses that Commerce simply adhered 
to its past practice of using the IRS Tables to derive an amortization 
period. See, e.g., Final Determination, 58 Fed. Reg. at 6223-25 (sum- 
marily noting the ITA’s reliance upon the average useful life of assets in 
the steel industry as set forth in the IRS Tables to determine the amorti- 
zation period for Usinor’s grants and equity infusions). Commerce’s 
exclusive reliance on the IRS Tables also appears in its response to plain- 
tiffs’ and petitioners’ comments on the amortization issue: 


While the Department has indicated its willingness to consider a 
ten-year allocation period generally * * * nothing that the parties 
have argued leads us to conclude that we should depart from the 
15-year standard for this investigation. Therefore, we have contin- 

ued to use the 15-year allocation period based on the 1977 IRS 
a table, as amended in 1985, covering renewable assets 
or steel. 


Id., 58 Fed. Reg. at 6230. The Final Determination unequivocally dem- 


onstrates that Commerce invoked the amortization methodology set 
forth in the Proposed Regulations, which in turn is based upon the IRS 
Tables rather than on the actual economic experience of the recipient 
company. Although the record indicates that Usinor Sacilor furnished 
Commerce with information pertaining to the useful life of its assets, 
nothing on the record suggests that the ITA relied on this information in 
making its allocation determination. See Pub. Doc. 108, Confid. Doc. 20, 
at 25-26. Indeed, the record reflects that Commerce made no attempt to 
assess the extent to which the 15-year useful life period prescribed by 
the IRS Tables actually reflects the commercial and competitive bene- 
fits accruing to Usinor Sacilor as a result of the non-recurring grants 
and equity infusions. 

Consequently, because Commerce failed to base its decision to employ 
a 15-year amortization period on the actual commercial and competitive 
benefits of the subsidies to Usinor Sacilor, the court cannot sustain 
Commerce’s determination as to this issue; defendant’s post-hoc ratio- 
nalization that the useful life set forth in the IRS Tables coincides with 
the company’s “economic reality” is simply unavailing. For the forego- 
ing reasons, the court finds that the amortization methodology 
employed by Commerce in this case is unsupported by substantial evi- 
dence on the record and otherwise not in accordance with law. The court 
therefore remands this issue to Commerce. 

Upon remand, Commerce is directed to identify what record evidence, 
if any, demonstrates that the amortization methodology employed in 
this case reasonably reflects the commercial and competitive benefits of 





U.S. COURT OF INTERNATIONAL TRADE 117 


the subsidies provided to Usinor Sacilor. Should Commerce determine 
that its amortization methodology does not reasonably reflect the com- 
mercial and competitive benefits of the subsidies provided to Usinor 
Sacilor, Commerce is directed to amend its determination accordingly. !° 
The court emphasizes that, in remanding this issue, it does not seek to 
afford Commerce an opportunity to rearticulate non-record reasons for 
using the 15-year amortization period, or to supply the court with post- 
hoc rationalizations for why the IRS Tables reasonably reflect Usinor’s 
economic experience. Rather, the court’s sole purpose is to determine 
whether substantial record evidence exists to support Commerce’s 
choice of a 15-year amortization period in this case, and, if not, to pro- 
vide Commerce with an opportunity to employ an appropriate amortiza- 
tion methodology in its stead. 


8. The Exclusion of Usinor Sacilor’s Non-French Production from the 
Sales Denominator: 


The next issue before the court is whether Commerce’s determina- 
tion to exclude sales of the company’s non-French produced merchan- 
dise from the sales denominator used in computing Usinor Sacilor’s net 
subsidy is supported by substantial evidence and is otherwise in accor- 
dance with law. In analyzing this issue, the court will first review Com- 
merce’s decision to employ a “tied” analysis. The court will then turn to 
an examination of whether Commerce’s implementation of that meth- 
odology may be sustained in this case. 

The computation of a firm’s net subsidy requires the ITA to divide: 
(1) the benefits attributable to subsidies received by the firm, less any 
offsets, by: (2) sales of the firm’s products which benefit from such subsi- 
dies. See Proposed Regulations, 54 Fed. Reg. at 23,383-84 (to be codified 
at 19 C.ER. § 355.47). The sales reflected in the denominator will vary 
depending upon whether Commerce determines the countervailable 
benefits at issue are “tied” to particular products marketed by the firm 
under investigation.!! Specifically, if the ITA finds that a countervail- 
able benefit is tied to the production or sale of a particular product or 
products, it will allocate the benefit solely to that product or products. 
Proposed Regulations, 54 Fed. Reg. at 23,383 (to be codified at 19 C.ER. 
§ 355.47(a)). In such circumstances, the sales denominator will contain 
the “firm’s total sales of the product or products to which the benefit is 
tied.” Id., 54 Fed. Reg. at 23,384 (to be codified at 19 C.FR. 
§ 355.47(a)(1)). Where, however, Commerce determines that counter- 
vailable benefits are “not tied to the production or sale of a particular 
product or products, * * * the Secretary will allocate the benefit to all 


10 It is not the function of this court to prescribe to Commerce the particular allocation methodology it should 
employ on remand; the law requires only that the methodology applied be reasonable and conform to Congress’ intent. 
See Ceramica Regiomontana, 10 CIT at 404-05, 636 F. Supp. at 966. 

11 4 “tied” benefit ordinarily refers to countervailable benefits that a government bestows specifically for the pur- 
chase of costly pieces of capital equipment, see, e.g., Certain Steel Products From Belgium, Appendix 2, 47 Fed. Reg. 
39,304, 39,316 (Sept. 7, 1982) (final determination), or to promote the production or sale (i.e. export sales) of a particu- 
lar product. See Proposed Regulations, 54 Fed. Reg. at 23,374-75. In the present case, the ITA treated the equity and 
other capital infusions paid to Usinor Sacilor as being “tied” to Usinor’s French production only, and therefore allo- 
cated the benefits over Usinor’s French sales rather than over its consolidated worldwide sales. 
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products produced by a firm.” Id. (to be codified at 19 C.FR. 
§ 355.47(c)(1)). To effect the allocation for untied benefits, the sales 
denominator consists of the “firm’s total sales.” Id. (to be codified at 
19 C.FR. § 355.47(c)(1)(i)). 

In this case, Commerce was faced with a respondent whose total sales 
included sales of both domestically produced merchandise as well as 
merchandise produced in other countries. Commerce first determined 
that the subsidies were tied to domestic production because the GOF 
specifically bestowed the subsidies “to benefit domestic production.” 
Final Determination, 58 Fed. Reg. at 6230-31 (citation omitted). The 
ITA reached this determination “after reviewing the programs from 
which the subsidies at issue arose[;] * * * considering the GOF’s con- 
temporaneous controlling ownership position in Usinor Sacilor|;] [and 
concluding that] the GOF was seeking to promote domestic social policy 
and domestic economic activities and therefore to encourage domestic 
production.” Id., 58 Fed. Reg. at 6231. Commerce therefore allocated 
Usinor’s countervailable benefits “fully to domestic production.” Id. 

Plaintiffs challenge Commerce’s determination to exclude Usinor 
Sacilor’s non-French sales from the sales denominator on several 
grounds. First, plaintiffs argue that Commerce’s methodology in this 
case represents an abrupt departure from its longstanding practice of 
treating equity infusions as untied benefits and allocating them over a 
firm’s total sales, based upon the principle that money is fungible and 
that a subsidy, regardless of the underlying intent or its actual use, frees 
up money for other purposes and thus provides a general benefit to the 
firm. Commerce responds by arguing that this investigation presented 
an issue that previously had not been directly addressed, i.e. determin- 
ing the appropriate sales denominator to be used in subsidy calculations 
when a respondent’s total sales include not only sales of domestically 
produced merchandise, but also sales of merchandise produced in one or 
more foreign countries. Commerce argues that the Proposed Regula- 
tions do not squarely address this issue, see Final Determination, 58 Fed. 
Reg. at 6230, and that its rejection of the fungibility approach is reason- 
able based upon the record in this case. Usinor replies that the Proposed 
Regulations do not include an exception for firms with multinational 
production, but rather provide generally that equity infusions are to be 
treated as untied benefits which are to be allocated to all products pro- 
duced by a firm. Proposed Regulations, 54 Fed. Reg. at 23,375, 
23,383-84 (to be codified at 19 C.ER. § 355.47(c)(1), (c)(2)). 

The court begins by noting that ordinarily an agency may revise its 
interpretation of the statutory requirements it enforces and enjoy defer- 
ence from the courts. Rust v. Sullivan, 500 U.S. 173, 186 (1991). Such 
deference, however, is predicated on a finding that the agency revised its 
interpretation with a “reasoned analysis.” See id. at 187 (citing Motor 
Vehicle Mfrs. Ass’n of the United States, Inc. v. State Farm Mut. Auto. 
Ins. Co., 463 U.S. 29, 42-43 (1983)). Plaintiffs’ claim, that the ITA hada 
longstanding practice of treating equity infusions as untied benefits and 
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allocating them over a firm’s total sales, is undermined by the fact that 
in at least one prior investigation Commerce did in fact exclude a firm’s 
sales of non-domestically produced merchandise from the sales denomi- 
nator.!2 In any event, the court finds that Commerce has articulated a 
reasoned basis for analyzing this issue via a “tying” inquiry. Commerce 
is presumably in the best position to determine whether an issue has 
been addressed by Proposed Regulations which the agency itself pro- 
mulgated. Although the Proposed Regulations provide that Commerce 
will treat equity infusions as untied benefits, the language employed 
clearly permits the conclusion that the Proposed Regulations do not 
speak directly to the issue of allocating the benefits of countervailable 
equity infusions across sales for a respondent with multinational pro- 
duction. See Proposed Regulations, 54 Fed. Reg. at 23,383-84 (to be 
codified at 19 C.FR. § 355.47). Commerce’s reading of proposed 
19 C.FR. § 355.47(c) thus appears reasonable. Furthermore, to the 
extent that Commerce’s methodology does represent a departure from 
past practice, the court finds that Commerce’s decision to engage in a 
“tying” inquiry was based upon reasoned analysis. See Final Deter- 
mination, 58 Fed. Reg. at 6230 (rejecting either of the extremes posited 
by petitioners and respondents). This aspect of Commerce’s Final 
Determination is therefore sustained.}® 

The court now turns to consider whether Commerce properly imple- 
mented its tied analysis in this case. Commerce indicates that it first 
undertook a factual inquiry to determine whether the subsidies at issue 
were tied to domestic production. After concluding that they were, Com- 
merce then allocated the benefits of these tied subsidies to sales of the 
tied merchandise, i.e. domestic production. Commerce determined that 
the subsidies at issue were tied to Usinor’s French production based 
upon: (1) protocols between the GOF, the French steel companies and 
their creditors, which were designed to make the French steel industry 
internationally competitive and to get it back into shape so that it could 
then develop normally using normal resources;}4 (2) press statements 
made by French President Mitterand in 1984 addressing, among other 


12 Final Determination, 58 Fed. Reg. at 6230 (citing Stainless Steel Hollow Products from Sweden, 52 Fed. Reg. 5794 
(Feb. 26, 1987) (final determination)). Commerce failed to articulate the basis for this aspect of its determination. See 
Stainless Steel Hollow Products from Sweden, 52 Fed. Reg. at 5796 (analysis of programs). 

13 The court notes that, in a subsequent investigation, Commerce refined the “tied” analysis it employed in this 
case. Specifically, in the General Issues Appendix appended to Certain Steel Products from Austria, 58 Fed. Reg. 37,217, 
37,225 (July 9, 1993) (final determination), Commerce stated that: 

[U]nder [Commerce’s] refined “tied” analysis, [Commerce] will begin by presuming that a subsidy provided by the 
government of the country under investigation is tied to domestic production. However, this presumption is not 
irrebuttable. A party may rebut this presumption by presenting evidence tending to show that the subsidy was not 
tied to domestic production. 
Id. at 37,231. Commerce’s refined “tied” analysis was challenged in British Steel PLC v. United States, Consol. Court 
No. 93-09-00550-CVD, Slip Op. 95-17 at 126-51 (CIT Feb. 9, 1995). In remanding the matter, the British Steel court 
held that Commerce failed to afford respondents in that lidated action an opportunity to comment upon Com- 
merce’s adoption of a rebuttable presumption that subsidies are tied to domestic production, and that Commerce failed 
to afford respondents an opportunity to submit evidence to rebut the presumption erected by the agency. British Steel, 
Slip Op. 95-17 at 145. In contrast to the presumption employed in British Steel, Commerce’s instant determination 
(i.e. that the equity infusions Usinor received were tied to French production), was based solely upon the record com- 
piled as a result of its investigation in this particular case. Having sustained Commerce’s decision to employ its “unre- 
fined” tied analysis in this case, the court need address only whether Commerce’s implementation of that analysis is 
supported by substantial evidence and in accordance with law. For the reasons that follow, the court concludes that it is 
not. 


14 Pub. Doc. 1, Ex. 7 at 1; Confid. Doc. 3, Ex. 5 at 1. 
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issues, the problems created by the steel industry crisis to the “workers 
who live it, to the regions where they live, and to the entire country” and 
identifying specific regions in France particularly affected by the cri- 
sis;5 (3) cabinet meeting minutes from 1984 which reflect discussion of 
the government’s restructuring plans for the steel industry and which 
reference the modernization, construction, consolidation, and reindus- 
trialization efforts undertaken in specific towns and regions in 
France;!¢ (4) the McKinsey study discussing the planned restructuring 
of the French steel industry and, with respect to Unimétal, generally 
calling for various plant closings, plant modernization or expansion, 
and labor reductions;!’ and (5) the GOF’s contemporaneous controlling 
ownership position in Usinor Sacilor.!8 Defendant’s Brief at 29-32. 
The foregoing items unquestionably provide a reasonable basis upon 
which to conclude that the GOF intended to aid the French steel indus- 
try. The court notes, however, that “the countervailing duty law con- 
cerns itself not with the government’s purpose or intent in a particular 
program, but whether the government’s funds give the country’s 
exports an unfair competitive advantage.” British Steel Corp. v. United 
States, 9 CIT 85, 95, 605 F. Supp. 286, 294 (citing G.S. Nicholas & Co. v. 
United States, 249 U.S. 34 (1919); Downs v. United States, 187 U.S. 496 
(1903)). This principle flows from the premise that “it is the economic 
result of the foreign government’s action which controls.” United States 
v. Zenith Radio Corp., 64 CCPA 130, 138-39, 562 F.2d 1209, 1216 (1977), 
aff'd, 437 U.S. 443 (1978). In addition, the legislative history to the Tar- 
iff Act of 1979 reflects Congress’ intent that Commerce ascertain which 
products are likely to have benefited from countervailable subsidies in 
determining how it will allocate the value of such subsidies. See S. Rep. 
No. 249 at 85, reprinted in 1979 U.S.C.C.A.N. at 471 (“Reasonable meth- 
ods of allocating the value of * * * subsidies over the production or 
exportation of the products benefitting from the subsidy must be 
used.”); H.R. Rep. No. 317, 96th Cong. 1st Sess. 75 (1979) (“[I]n calcu- 
lating the ad valorem effect of non-recurring subsidy grants or loans, 
reasonable methods of allocating the value of such subsidies over the 
production or exportation of products benefitting from them will be 
used.”). Thus, Commerce’s traditional “tied” analysis entailed an 
assessment of the likely effect of a countervailable subsidy; this analysis 
did not, however, require Commerce to determine the actual effect of a 
subsidy, either during the period of investigation or at any time after the 
subsidy’s bestowal. See Industrial Nitrocellulose from France, 52 Fed. 
Reg. 833, 834-35 (Jan. 9, 1987) (final results of admin. review). 
Plaintiffs stress that the critical issue in determining whether a sub- 
sidy is tied or untied is not the breadth of the recipient’s operations, but 
whether the subsidy’s nature and effects were to benefit a specific part 


15 Confid. Doc. 3, Ex. 2 at 2, 6. 

16 Confid. Doc. 3, Ex. 25 at 1. 

17 Confid. Doc. 3, Ex. 27 at 1-2; id., Ex. 28 at 2-7. 
18 Final Determination, 58 Fed. Reg. at 6231. 
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of those operations. Plaintiffs’ Brief at 32. Commerce maintains that it 
retained its traditional approach in the tied analysis it employed in the 
instant case, i.e. allocating the benefits inuring to Usinor based upon its 
determination of the likely effect of the subsidies bestowed. Plaintiffs, 
however, challenge Commerce’s consideration of the GOF’s intent in 
bestowing the subsidies at issue. Commerce responds by arguing that 
the GOF’s intent is simply one of several relevant criteria to be consid- 
ered in making this determination. Defendant’s Brief at 85-86. 
Although the court agrees that clear evidence of an intent on the part of 
the subsidizing government to benefit only domestic industry, coupled 
with evidence of that government’s controlling ownership interest in 
the subsidized firm, may, inter alia, provide a reasonable basis for con- 
cluding that the subsidy at issue is likely to be tied to the firm’s domestic 
production because the subsidizing government is in a position to effec- 
tuate its intent, the court finds that in this case Commerce reached its 
conclusion based upon a record rendered incomplete due to procedural 
unfairness on the part of the agency. 

Plaintiffs submit that Commerce failed to conduct a proper investiga- 
tion into whether the subsidies at issue were tied to domestic produc- 
tion. Plaintiffs’ Brief at 44-45. Specifically, plaintiffs claim that 
Commerce did not request any information relating to the likely effect 
of the subsidies at issue and that the failure to request such information 
demonstrates the ITA conducted an inadequate investigation. Id. at 45. 
Commerce disputes plaintiffs’ claim that it never sought information on 
the “tied” issue. According to defendant, Commerce asked Usinor Saci- 
lor numerous questions pertaining to the subsidy programs which 
“sought broad and detailed information.” Defendant’s Brief at 88. 
Although Commerce never employed the term “tied” in any of its ques- 
tions, defendant argues that the broad scope of the questions contem- 
plated any matters that might have some bearing on the “tied” issue. Id. 

Upon review, the court finds that Commerce failed to notify plaintiffs 
that it lacked the information necessary to assess the likely effects of the 
GOF’s subsidies. Significantly, in its Preliminary Determination, Com- 
merce allocated the subsidies at issue over Usinor’s worldwide sales; 
furthermore, the record is devoid of subsequent information requests 
on the part of Commerce pertaining to the likely effects of the GOF sub- 
sidies, either at the hearing or at verification. On the facts of this case, 
Commerce’s failure to provide plaintiffs with notice pertaining to the 
absence of information that would have allowed the ITA to ascertain the 
likely effects of the GOF’s subsidy programs deprived plaintiffs of their 
right to participate in the investigation below, and renders Commerce’s 
determination unsupported by substantial evidence and otherwise con- 
trary to law. See Creswell Trading Co., 13 Fed.Cir.(T)at__—, 15 F3dat 
1062 (“Commerce is presumably in the best position to know what it 
means by its own requirements and what evidence will satisfy these 
requirements.”). The fact that Commerce might have sought broad and 
detailed information pertaining to the subsidy programs, as defendant 
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claims, does not discharge the ITA from its obligation to put parties on 
notice as to the deficiencies in their responses. Commerce’s failure 
either to advise the parties of the deficiencies in their submissions or to 
indicate its inability to ascertain the likely effects of the GOF’s subsidy 
programs in the Preliminary Determination or elsewhere compels the 
conclusion that the ITA’s “tied” determination was procedurally unfair. 
See Creswell Trading Co., 13 Fed. Cir. (T) at__—, 15 F3d at 1062. Asa 
result, the court finds that remand is warranted in order to afford Com- 
merce the opportunity to reopen the record to redress this deficiency in 
its investigation. 

In sum, the court has reviewed the various arguments raised by the 
parties pertaining to Commerce’s exclusion of non-French sales from 
the sales denominator, and finds that Commerce’s decision to employ a 
“tied” analysis is supported by substantial evidence on the record and in 
accordance with law. The court also finds, however, that Commerce 
failed to apprise respondents of this issue, and failed to afford respon- 
dents an opportunity to present evidence tending to show that the likely 
benefits of the subsidies were not tied to domestic production. For the 
foregoing reasons, the court remands this issue to Commerce with 
instructions that it reopen the record in this case to afford plaintiffs an 
opportunity to present evidence, if any, tending to show that the subsi- 
dies at issue were not tied to domestic production. Commerce shall then 
review the entirety of the record, as amended, and render its determina- 
tion accordingly. 


B. Inland Steel v. United States: 


1. Usinor Sacilor’s Equityworthiness in 1991: 

The first issue presented in Inland Steel v. United States is whether 
Commerce’s determination that Usinor Sacilor was equityworthy in 
1991 is supported by substantial evidence and is otherwise in accor- 
dance with law. Although Commerce preliminarily determined that Usi- 
nor Sacilor was unequityworthy in 1991, the ITA revised its position in 
the Final Determination after concluding that the firm “was capable of 
generating a reasonable rate of return within a reasonable period of 
time.” Final Determination, 58 Fed. Reg. at 6232. Commerce based its 
determination on two separate items: a comprehensive evaluation of the 
company performed by Crédit Lyonnais, and a report prepared by an 
independent Swiss consulting firm on behalf of the EC (“SFS Report”). 
See id. 

Inland Steel challenges this aspect of Commerce’s Final Determina- 
tion on various grounds. First, Inland Steel argues that Commerce 
improperly based “its decision entirely on a single unsubstantiated 
report performed by a consulting firm on behalf of the EC,” and that by 
relying on the SFS Report, Commerce abandoned its normal practice of 
“mak[ing] findings on the basis of feasibility studies only when the 
enterprise being investigated had no operational history to examine.” 
Inland Steel’s R.56.2 Brief at 13-14 (footnote and emphasis omitted). 
The court disagrees. As noted, the Proposed Regulations set forth Com- 
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merce’s existing practice as of the time the agency published notice of 
the regulations. See Proposed Regulations, 54 Fed. Reg. at 23,366 
(“These regulations codify much of the Department’s existing practice 
with respect to the identification and measurement of subsidies under 
the [countervailing duty] law.”). The practice described in the Proposed 
Regulations for examining a firm’s equityworthiness indicates that the 
ITA will determine whether, 


from the perspective of a reasonable private investor examining the 
firm at the time the government equity infusion was made, the firm 
showed an ability to generate a reasonable rate of return within a 
reasonable period of time. In making this determination, the Secre- 
tary may examine the following factors, among others: 

(i) Current and past indicators of a firm’s financial health calcu- 
lated from that firm’s statements and accounts, adjusted, if 
appropriate, to conform to generally accepted accounting 
principles; 

(ii) Future financial prospects of the firm, including market stud- 
ies, economic forecasts, and project or loan appraisals; 

(iii) Rates of return on equity in the three years prior to the gov- 
ernment equity infusion; and 

(iv) Equity investment in the firm by private investors. 


Proposed Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 C.ER. 
§ 355.44(e)(2)(i)-(iv)) (emphasis added). The plain language of the Pro- 
posed Regulations unequivocally demonstrates that the factors enu- 
merated are non-exclusive. It is thus clear that Commerce’s practice, as 
reflected in the foregoing guidelines, does not preclude consideration of 
a report such as the one prepared by Société Fiduciaire Suisse. Further- 
more, the SFS Report is clearly probative of the “[fJuture financial pros- 
pects of the firm” and, as such, is reasonably within the guidelines’ 
express provisions. Jd. (to be codified at 19 C.F R. § 355.44(e)(2)(ii)). 
Finally, to the extent Inland Steel relies on investigations that Com- 
merce undertook approximately four and five years before publishing 
notice of the Proposed Regulations, the court does not find these inves- 
tigations probative of the ITA’s “normal practice.” 

Second, Inland Steel argues that the ITA failed to explain adequately 
its reasons for reversing its preliminary determination that Usinor 
Sacilor was not equityworthy in 1991. Inland Steel’s R.56.2 Brief at 
20-21 (citations omitted). The court finds this argument without merit. 
In contrast to the reversal addressed in Ad Hoc Comm. of AZ-NM- 
TX-FL v. United States, 16 CIT 115, 117-18, 787 F Supp. 208, 211 (1992) 
(“Ad Hoc”), the ITA supplied a reasoned basis for changing its prelimi- 
nary determination in the instant case. Cf Ad Hoc, 16 CIT at 117, 787 F. 
Supp. at 211 (ordering a remand because the ITA supplied no explana- 
tion as to why it reversed its preliminary determination on a level of 
trade issue). It is readily apparent from the Final Determination that 
Commerce’s reversal stemmed from the fact that the ITA obtained a 
complete copy of the SFS Report only after it had published notice of the 
Preliminary Determination and, based on its review of the complete 
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report, determined that Usinor Sacilor “was capable of generating a rea- 
sonable rate of return within a reasonable period of time.” Final Deter- 
mination, 58 Fed. Reg. at 6223, 6232. The ITA thus set forth the basis for 
its departure from its preliminary determination. Accordingly, the court 
rejects Inland Steel’s assertion that Commerce failed to explain ade- 
quately why it reversed its preliminary determination as to this issue. 

Third, Inland Steel contends that Commerce abandoned its tradi- 
tional standard for measuring equityworthiness. Inland Steel’s R.56.2 
Brief at 14-17. Specifically, Inland Steel maintains that under its usual 
standard, Commerce should have concluded that Usinor Sacilor was not 
equityworthy because the firm’s 1991 operating profit was nearly a 
third of its profit two years earlier, and resulted in “an overall net loss for 
the year of FF 3.1 billion.” Jd. at 15 (citing Pub. Doc. 117, Confid. Doc. 
23, at Ex. 2). Inland Steel notes that certain financial data for Usinor 
Sacilor were worse in 1991 than in 1988 and 1989, years in which the 
ITA deemed the company uncreditworthy and unequityworthy, respec- 
tively. Id. at 17. In addition, Inland Steel argues that the measures that 
Commerce ordinarily applies to assess a company’s economic health, 
such as rate of return on assets and equity, quick ratio, and debt-to-eq- 
uity ratio, all indicate that Usinor Sacilor was in poor financial condi- 
tion. Id. at 15-16 (citing Pub. Doc. 117, Confid. Doc. 23, at Ex. 2). Inland 
Steel also asserts that the record is replete with evidence demonstrating 
that the economic forecast for the French steel industry as a whole in 
1991 was extremely pessimistic, as was that for Usinor Sacilor individu- 
ally. Id. at 16 (citations omitted). 

The court finds Inland Steel’s position untenable. The crux of Inland 
Steel’s argument is that Commerce misinterpreted the evidence before 
it. As noted, however, this court will not reweigh record evidence or 
second guess the conclusions reached by Commerce so long as substan- 
tial evidence on the record supports the ITA’s conclusions. The follow- 
ing record evidence convinces the court that the ITA based its 
determination on substantial evidence: (1) [ };19 
(2) [ };28 (3) [ 21 
(4) [ k= ol 
(6) Crédit Lyonnais, which purchased a 20 percent interest in the com- 
pany in 1991, concluded that its investment would produce a reasonable 
return.”4 The foregoing evidence, which appears both in the SFS Report 
and elsewhere on the record, clearly provides a reasonable basis upon 
which to conclude that Usinor Sacilor was equityworthy in 1991. The 
mere fact that Inland Steel can point to conflicting record evidence does 


19 Confid. Doc. 6, Ex. H; Confid. Doc. 21 at 10. 
20 Confid. Doc. 6, Ex. C. at 13. 

21 Confid. Doc. 6, Ex. C. at 12. 

22 Confid. Doc. 21 at 10. 

23 Confid. Doc. 21 at 13-14. 


24 Final Determination, 58 Fed. Reg. at 6232; Preliminary Determination, 57 Fed. Reg. at 42,979. Commerce also 
noted that Crédit Lyonnais reached its conclusion after “evaluat[ing] its potential return from [its] investment [in Usi- 
nor Sacilor] by considering its overall return in the form of profits, dividends, additional leverage, and increased bank- 
ing fees.” Final Determination, 58 Fed. Reg. at 6232. 
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not so detract from the evidence relied upon by Commerce that the 
agency’s determination is unsupported by substantial evidence on the 
record. See Consolo, 383 U.S. at 620. 

Finally, Inland Steel contends that the SFS Report upon which Com- 
merce relied in making it equityworthiness determination is defective. 
Id. at 17-20. First, Inland Steel maintains the SFS Report is biased in 
favor of Usinor Sacilor. Id. at 17-18. Second, Inland Steel asserts that 
the consulting firm did not prepare the report from the perspective of a 
reasonable private investor and, therefore, did not meet the standard 
that Commerce ordinarily applies. Jd. at 18-19. Third, Inland Steel 
argues that the financial data included in the report simply do not sup- 
port Commerce’s conclusion that Usinor Sacilor would have attracted 
investment from a reasonable private investor in 1991. Id. at 19. 

The court finds that Inland Steel has failed to establish that the SFS 
Report is defective. With regard to Inland Steel’s claim that the SFS 
Report is biased in favor of Usinor Sacilor, Inland Steel has pointed to 
nothing on the record that substantiates such a claim. Instead, Inland 
Steel relies on [ ]. Inland Steel’s R.56.2 Brief at 18 
n.42. With regard to Inland Steel’s assertion that the SFS Report is 
inadequate because it does not apply the reasonable private investor 
standard, the court finds that the record is replete with evidence that 
demonstrates the report did in fact employ such a standard. See Confid. 
Doc. 21 at 1-2; id. at 9 ([ 

]). Finally, the court finds that Inland Steel’s contention, that the 
financial data contained in the SFS Report do not support Commerce’s 
determination, must also fail, as it would require this court to reweigh 
the evidence presented to Commerce—a task that this court will not 
undertake because, as noted, the record in this case provides substantial 
evidence for Commerce’s conclusion. For all of the foregoing reasons, 
the court concludes that Commerce’s determination that Usinor Sacilor 
was equityworthy in 1991 is supported by substantial evidence on the 
record and is otherwise in accordance with law. Accordingly, this aspect 
of Commerce’s Final Determination is sustained. 


2. Characterization of Shareholder Advances as Grants: 

The next issue raised by Inland Steel is whether Commerce’s deter- 
mination that the shareholder advances received by Usinor Sacilor were 
grants is supported by substantial evidence and is otherwise in accor- 
dance with law. The court has already discussed this issue in part I1.A.4 
of this opinion. For all of the reasons previously noted, the court con- 
cludes that Commerce’s determination that the shareholder advances 
were grants is supported by substantial evidence and is otherwise in 
accordance with law. Accordingly, this aspect of Commerce’s Final 
Determination is sustained. 


3. Crédit National Loan Consolidation: 
The final issue raised by Inland Steel is whether Commerce’s deter- 


mination that Crédit National loans were not specific to the steel indus- 
try is supported by substantial evidence and is otherwise in accordance 
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with law. As noted, Commerce treated the 1991 Crédit National loan 
consolidations as new loans “because they carried new terms and condi- 
tions.” Final Determination, 58 Fed. Reg. at 6226. In its Preliminary 
Determination, Commerce found that although the consolidated Crédit 
National loans could not have conferred subsidies during the POI 
because they had no cash flow effect during that time, the old loans 
which were outstanding during the POI could have conferred a counter- 
vailable benefit. See Preliminary Determination, 57 Fed. Reg. at 42,979. 
Commerce further stated that because 


[n]o information was submitted on the terms of these “old loans” or 
whether these loans were limited to a specific enterprise or industry 
or group of enterprises or industries[,| * * * we are applying [BIA]. 

To calculate the benefit arising from these loans during the POI, 
we have assumed that no interest was paid and have compared this 
to the rate from the OECD Financial Statistics publication “Typical 
Short-term Interest Rates” as our benchmark rate. On this basis, 
we calculated an estimated net subsidy rate of 0.67 percent ad valo- 
rem for “old” Crédit National * * * loans. 


Id. In its Final Determination, however, Commerce made no mention of 
the specificity of the old Crédit National loans; instead, Commerce 
examined only the distribution of Crédit National loans issued in 1991, 
in order to determine whether Usinor’s consolidated Crédit National 
loans were specific. See Final Determination at 6226-27; Defendant’s 
Brief at 60. After examining Crédit National’s Annual Report for 1991, 


Commerce found that the institution provided loans to numerous sec- 
tors of the French economy and did not make a disproportionate amount 
of loans to the steel industry. Final Determination, 58 Fed. Reg. at 6227. 
Commerce also verified that an independent committee composed of 
experts from various industries evaluates loan applications and, using 
neutral criteria, makes recommendations to Crédit National with 
respect to their viability. Id. Based upon this process of independent 
evaluation and the information provided in Crédit National’s Annual 
Report for 1991, Commerce determined that “the consolidated 1991 
loans from Crédit National were not provided to a specific enterprise or 
industry or group of enterprises or industries, and, therefore, are not 
countervailable.” Jd. Significantly, it appears that Commerce applied 
the results of this specificity inquiry to the old Crédit National loans and 
the consolidated Crédit National loans alike. See Defendant’s Brief at 62 
n.95. 

Inland Steel opposes Commerce’s determination on two separate 
grounds. First, Inland Steel argues that Commerce erred by “basing its 
de facto specificity determination on an unsubstantiated lending break- 
down found in Crédit National’s 1991 Annual Report.” Inland Steel’s 
R.56.2 Brief at 30 (citation omitted). Inland Steel maintains that this 
lending breakdown cannot alone support Commerce’s specificity deter- 
mination because Crédit National administers loans for numerous gov- 
ernmental and parastatal organizations and, as a result, the loan table 
may be overly broad and reflect lending pursuant to other government 
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programs, apart from steel programs. Jd. at 31. Inland Steel charges 
that Commerce never confirmed whether the consolidated loans to Usi- 
nor Sacilor were included in lending figures for the chemicals, energy 
and metals sector; Inland Steel therefore considers Commerce’s 
reliance upon this data to be unreasonable. Id. at 31-32. Finally, Inland 
Steel asserts that Commerce erred by failing to compare the terms of 
Usinor Sacilor’s consolidated loans with those provided to other Crédit 
National borrowers. Id. at 32. 

The court finds Inland Steel’s various arguments unavailing. In 
short, nothing on the record in this case suggests that the data contained 
in the 1991 Annual Report are inaccurate or otherwise unreliable. 
Instead of directing the court to record evidence that demonstrates defi- 
ciencies in the Annual Report’s figures, Inland Steel merely character- 
izes the information as “unsubstantiated” and potentially “overly 
broad.” Because Inland Steel has failed to substantiate its contentions 
with record evidence which detracts substantially from the credibility of 
the information underlying Commerce’s determination, this court will 
not second-guess Commerce’s investigation and assessment of the evi- 
dence presented on the record. See Timken Co., 12 CIT at 962, 699 F. 
Supp. at 306. 

The court also rejects Inland Steel’s contention that Commerce erred 
by not comparing the terms of Usinor Sacilor’s consolidated loans with 
loans provided by Crédit National to other borrowers. The absence of a 
comparison between the terms of Usinor Sacilor’s consolidated loans 
and loans made to other of Crédit National’s borrowers does not estab- 
lish that Commerce’s determination was unsupported. The material 
contained in the Crédit National Annual Report and other information 
submitted by plaintiffs provided Commerce with a reasonable basis 
upon which to determine that the 1991 consolidated loans were not de 
facto specific and, therefore, not countervailable. See Pub. Doc. 107, 
Confid. Doc. 19, at 11-13 (indicating Crédit National officials provided 
Commerce’s verifiers with information concerning the provision of 
loans to industry and interest rate calculations). In sum, the court con- 
cludes that Commerce’s determination that the consolidated Crédit 
National loans were not specific to the steel industry is supported by 
substantial evidence and is otherwise in accordance with law. 
Consequently, the court sustains this aspect of Commerce’s Final 
Determination. 

Second, Inland Steel argues that Commerce focused upon the wrong 
program by examining the specificity of Crédit National loans in 1991, 
the year of consolidation, rather than the years in which the original 
loans were issued. Inland Steel maintains that because Commerce pre- 
liminarily found that the outstanding loans could have conferred a 
countervailable benefit, Commerce should have examined the pattern 
of lending by Crédit National at the time that these original loans were 
issued. Inland Steel’s R.56.2 Brief at 29. In response, the defendant 
merely states that “Commerce’s specificity discussion reflects an 
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assumption that * * * it was proper to analyze loan distribution at the 
time of the consolidation, 1991.” Defendant’s Brief at 62 n.95. 

The court finds that Commerce has failed to articulate a reasonable 
explanation for why it assessed the specificity of the government loans 
in question, i.e. those Crédit National loans that were outstanding in 
1991 (prior to their consolidation), by analyzing loan distribution in 
1991, the year of consolidation, rather than the years in which the origi- 
nal loans were issued. See Defendant’s Brief at 60-62. Commerce has 
also failed to articulate the reasons for its departure from the specificity 
determination rendered in its Preliminary Determination. Upon review, 
the propriety of Commerce’s underlying assumption is not readily 
apparent to the court. For the foregoing reasons, the court finds that 
Commerce’s determination that the old Crédit National loans were not 
specific to the steel industry is unsupported by substantial evidence on 
the record. The court therefore remands this issue in order to afford 
Commerce an opportunity to reexamine its methodology. Should Com- 
merce decide that, with regard to the specificity of the old Crédit 
National loans, it is proper to analyze loan distribution at the time of the 
consolidation, Commerce must clearly articulate the reasoning which 
supports such a methodology. If, however, it should find fault with this 
methodology, Commerce shall amend its determination accordingly, 


reopening the record if necessary in order to render a decision supported 
by substantial evidence. 


III. CONCLUSION 


Upon consideration of all of the parties’ arguments and submissions, 
the court holds that the following aspects of Commerce’s Final Deter- 
mination are supported by substantial evidence on the record and are 
otherwise in accordance with law: (1) the PACS and FIS instruments 
received by Usinor and Sacilor were debt upon issuance; (2) Usinor Saci- 
lor and its predecessors were not equityworthy in 1986 and 1988; (3) the 
countervailable benefits inuring to Usinor Sacilor and its predecessors 
as a result of the conversion of the PACS and FIS instruments to com- 
mon stock equalled the face value of the remaining principal on the 
instruments; (4) shareholder advances made by the GOF to Usinor and 
Sacilor were non-recurring grants; (5) Usinor Sacilor’s consolidated 
FDES loans, as well as its old CFDI loans (prior to consolidation), con- 
ferred countervailable benefits upon the company; (6) the benchmark 
discount and interest rate in the years in which Usinor Sacilor was 
uncreditworthy is the IMF’s long-term rate for France; (7) identifica- 
tion of the sales benefitting from the subsidies at issue warranted a 
“tied” analysis; (8) Usinor Sacilor was equityworthy in 1991; and (9) the 
consolidated Crédit National loans were not specific to the steel 
industry. 

The court further holds that the following aspects of Commerce’s 
Final Determination are not supported by substantial evidence on the 
record and are not otherwise in accordance with law: (1) the amortiza- 
tion period for the non-recurring grants and equity infusions that Usi- 
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nor Sacilor received is 15 years; (2) the sales denominator used in 
computing Usinor Sacilor’s net subsidy must exclude sales of the com- 
pany’s non-French produced merchandise; and (3) the old Crédit 
National loans were not specific to the steel industry. The court remands 
this action to Commerce with instructions that Commerce address the 
deficiencies identified herein. The court’s order shall enter accordingly. 


SCHEDULE OF CONSOLIDATED CASES 


1. Inland Steel Bar Company v. United States, Court No. 
93-04-00232. 
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